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No. 58.—Davip F. Towuns, for the use of Amos Scudder & 
Mulford Marsh, plaintiff in error, vs. TuE JUSTICES OF THE 
INFERIOR Court OF CHATHAM County, defendants in error. 


[1.] The power by contract to repair bridges across the Savannah, Ogee- 
chee & Altamaha Canal, was not conferred on the Commissioners of Roads 
and Bridges of Chatham County, by the Act of 1833, to amend the four- 
teenth section of the Act to incorporate the Canal Company; or the Actof 
1803, to amend the Act of 1799, to empower the Inferior Courts to order 
the laying out of roads, and the building and repairing of bridges ; or the 
Act of 1834, to authorize the Commissioners of Roads of Chatham, to 
“ Audit its own accounts,” &c. 

[2.] But even if it was by these Acts conferred on those Commissioners, it 
was withdrawn from them by the Act of 1845, to repeal a part of the 
eleventh section of the Act aforesaid, of 1799; and further to extend and 
define the power of the Inferior Courts of the several counties of the 

State. 
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H. R. Jackson, at Chambers, June Term, 1853. 


with the Commissioners of Public Roads of the County of 
Chatham, repaired a Bridge across the Savannah & Ogeechee 


on the County of Chatham for the amount thereof, $130.— 


fused +s pay the order; and Towles applied for and obtained 
a mandamus ns? from the Judge of the Eastern District.— 
This mandamus was afterwards dropped, without a final hear- 
ing. Subsequently, Towles transferred the order to Mulford 
Marsh, Esq:, his former Attorney, and Amos Scudder. In 
1849, another application for payment was made by the as- 
signees of Towles, upon the Inferior Court—which was again 
refused. An alternative mandamus was again issued, requir- 
ing the Inferior Court to show cause why a mandamus abso- 


of the Inferior Court returned as reasons for not paying : 

Ist. That by the Charter of the Savannah & Ogeechee Ca- 
nal Company, that Company are bound to build and keep in 
repair all bridges on public roads, crossed by the Canal. 

2d. That contracts for the building and repairing of bridges, 
can be made only by the Inferior Court, and not by the Com- 
missioners of Public Roads. 

3d. That this order should not be paid to these assignees, 
because the transfer to them is tainted with maintenance and 


On demurrer to this return, the Court below held the same 
This decision is assigned as error. 


facts; which, being refused by the Judge, this decision also, 


GUERARD, for plaintiff in error. 


ion for Mandamus. Heard and decided by Judge 


David F. Towles, by virtue of a contract made 


received from the said Commissioners an order up- 


es of the Inferior Court of Chatham county re- 


not be granted. In response thereto, the Justices 


ent, and dismissed the application for mandamus. 
ication was made for a re-hearing, upon the same 


as error. 
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BERRIEN, for defendant. 


By the Court.—BEnnine, J., delivering the opinion. - 


1. Was the contract with Towles, made in 1848, by the 
Commissioners of Roads and Bridges for the County of Chat- 
ham, valid? 

2. If valid when made, did the contract, on being trans- 
ferred by Towles to Scudder & Marsh, become invalid, for 
maintenance or champerty ? 

These are the questions raised by the facts of this case. 

It is insisted for the plaintiffs in error, that the Commis- 
sioners of Roads and Bridges, had, by virtue of several stat- 
utes, power to make this contract. First, by the Act of 1833, 
to amend the fourteenth section of the Act of Incorporation 
of the Savannah, Ogeechee & Altamaha. Canal Company.— 
This Act of 1833, substitutes for the fourteenth section of the 
Act of Incorporation, these words: ‘Sec. 14. And be it 
further enacted, That, whenever the said Canal shall intersect 
a public road, the said Corporation shall be bound to build a 
safe and suitable bridge ; and the bridges of all public roads, 
laid out before or after the passage of this Act, crossing the 
said Canal, shall be constructed and kept in repair by the 
county—all repairs heretofore done, or hereafter to be done, to 
be paid for by the county, by the order of the Commissioners 
of the Public Roads for the County of Chatham: provided, 
that the requirements of this section shall not extend beyond 
the County of Chatham.” (Pamph. Acts 18338, 103.) 

Of a part at least, of these words, it may, perhaps, be said 
that it is inconsistent with another part. The words “ That 
whenever the said Canal shall intersect a public road, the 
said Corporation shall be bound to build a safe and suitable 
bridge”, can hardly be made to consist with these, “ And the 
bridges of all public roads, laid out before or after the pas- 
sage of this Act, crossing the said Canal, shall be constructed 
and kept in repair by the County.” One set of words makes 
it the duty of the Corporation to “build” certain bridges; the 
vor. xIv. 50 
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other makes it the duty of the county to “ construct’ the 
same bridges. 

This conflict, however, if it is one, does not necessarily ex- 
tend beyond the matter of the budlding of the bridges, to that 
of the repairing of them. The set of words which imposes 
upon the Corporation the duty of “ building”, is silent as to 
that of repairing ; whilst the set which imposes upon the coun- 
ty the duty of “constructing’’, is not silent as to that of re- 
pairing, but imposes it also upon the county. And in the ab- 
sence of any necessary conflict in this respect, it is safest to 
let the words imposing the duty of repairs upon the county, 
have their effect. Their effect is, that the county was to keep 
in repair the bridges referred to in the Act, viz: the bridges 
of all public roads, laid out before or after the passage of the 
Canal Act of 1826. 

This view is strengthened by these subsequent words of the 
Act: “All repairs heretofore done, or hereafter to be done, 
to be paid for by the county” ; and that too, “By order of 
the Commissioner of the Public Roads for the County of 
Chatham.” If the repairs were to be paid for by the county, 
and by the order of the county’s officer, the Commissioner of 
Roads, it seems no more than consistent that the repairs were 
also to be contracted for by the county. 

This view is confirmed by comparing the law repealed, with 
this Act of 1833, repealing it. The repealed law, the four- 
teenth section of the Act of Incorporation of the Canal Com- 
pany, (Dawson Comp. 96) is in these words: “ That whenever 
the said Canal shall intersect a public road, the said Corpora- 
tion shall be bound to build a safe and suitable bridge; but 
the bridges of all public roads laid out after the passage, cross- 
ing the said Canal, shall be constructed and kept in repair by 
the county.” The Act of 1833 was substituted for this sec- 
tion; and what it is, we have seen. It is to be presumed that 
the Act was intended to make some change in the Act of In- 
corporation. But what change can be imagined as the one in- 
tended, except that of shifting from the Corporation to the 
county, the duty of building and repairing bridges on roads 
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which had been laid out before the passage of the Act of In- 
corporation. As to bridges on roads laid out afterwards, the 
duty of constructing and repairing them was imposed upon the 
county, by the Act of Incorporation itself. 

Assuming then, that the county, and not the Corporation, 
was to build and repair the bridges across the Canal, the ques- 
tion remains, how the county was todo this; whether it was to 
do the duty by means of contracts, to be entered into by the 
Commissioners of Roads and Bridges? In other words, had 
these Commissioners the power to make contracts for the re- 
pair of the bridges across the Canal ? 

This power is certainly not expressly given to the Commis- 
sioners, by the Act of 1833. 

And we cannot say that it is impliedly given. The words of 
the Act are, “That the bridges shall be constructed and kept 
in repair by the county”. The county it is, upon which these 
words confer the power of construction and repair. What is 
meant by the expression, ‘‘the County ?’”’ In common usage, 
when we speak of the county, in reference to power or duty, 
we mean the Justices of the Inferior Court, or the Inferior 
Court. This expression is found at another place, further on 
in the Act; and there it has received this interpretation, by 
the plaintiffs in error themselves. ‘ All repairs heretofore 
done, or hereafter to be done, to be paid for by the county”, 
by order of the Commissioner of Roads. Now the order of 
the Commissioner in this case, in which the plaintiffs in error 
bring suit to have paid, is drawn upon the Justices of the In- 
ferior Court of the County of Chatham; a thing which doubt- 
less would not have been done, had not both the Commission- 
ers of Roads and the plaintiffs in error considered the words in 
the Act, “the county’, to mean the Justices of the Inferior 
Court of the.county. It is difficult to perceive why this is not 
the true meaning of the words. 

Considering it to be the true meaning, it follows that the 
power to make contracts for the repair of the bridges across 
the Canal, was not conferred upon the Commissioners, by the 
Act of 1833. 











896 SUPREME COURT OF GEORGIA. 
David F. Towles vs. Jus. Inf. Ct. of Chatham Co. 








But it is further insisted, that two other Acts of the Legis- 
lature are to be construed in connection with this Act, as being 
in pari materia ; and that this power to the Commissioners re- 
sults from the three Acts taken together. 


Of these two other Acts, one is the Act of 1803, to amend 
the Act which empowers the Inferior Courts of the several 
counties in the State, to order the laying out of roads and 
the building of bridges, so far as respects the counties of Chat- 
ham, Liberty, Bryan, Glynn, McIntosh and Camden. (Clay- 
ton’s Dig. 152.) This Act provides, that the Justices of the 
Inferior Courts of these counties shall appoint three Commis- 
sioners to each district in the county; and it empowers and re- 
quires, among other things, the Commissioners to ‘erect’ and 
‘repair’ bridges in their several districts. But it prescribes 
the manner in which they are to do the work, viz: by means 
of the labor and service of “ All the male white inhabitants, 
free negroes and mulattoes, and all male slaves, from the age 
of eighteen to forty-five years”, with some exceptions. The 
Act does not empower the Commissioners to do the work by 
contract, except in a specified case: that in which “It may 
not be practicable for the several persons subject to work”, to. 
do the work required to be done by working those days; and 
even in that case, it empowers them to contract for the work, 
only with the consent of the Justices of the Inferior Court.— 
But unless the Act empowered the Commissioners by them- 
selves to make contracts for the repair of the bridges in ques- 
tion, it is immaterial what other power it gives them. The 
question is, of the power of the Commissioners to repair by 
contract. 


This Act of 1803, therefore, does not help the Act of 1838 
confer upon the Commissioners the power of repairing by con- 
tract. 

The other of the two Acts, is the Act of 1834, (Pamph. 
1834, 195) to amend the Road Laws of this State, as far as to 
authorize the Commissioners of Roads of Chatham county, to 
audit their own accounts; and to receive from the Inferior 
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Court in advance, the money which, on due estimate, should 
be necessary for the year. 

As to this Act, it may be said that one thing is clear. The 
power, whatever it is, which is given to the Commissioners of 
Roads, by the Act, is one which is subject to the supervision 
and control of the Justices of the Inferior Court. The sum 
of money to be paid the Commissionersis only to be paid them, 
‘*‘ Provided that the said Justices of the said Inferior Court, 
shall be satisfied with the correctness and propriety of said es- 
timate ; and that the sum so required, shall be consistent with 
the finances of the county’. It says nothing about giving to 
the Commissioners, by themselves, the power by contract, to 
repair bridges. 

This Act, therefore, is as inefficacious as that of 1803, for 
aiding the Act of 1833 to confer the power upon the Commis- 
sioners. 

[1.] The conclusion, therefore is, that the power by contract 
to repair bridges across the Canal, was not conferred on the 
Commissioners of Roads and Bridges of Chatham, by the Acts 
of 1833, 1803, 1834, or by any of those Acts. 

But if the power was conferred on the Commissioners by 
these Acts, the defendants in error insist that it has since been 
withdrawn by another Act. They insist that this has been 
done by the Act of 1845, to repeal a part of the eleventh sec- 
tion of the Act to empower the Inferior Courts of the several 
counties in this State, to order the laying out of roads and the 
building of bridges; ‘‘ And further, to extend and define the 
power of said Courts, as to the construction of bridges”. Are 
the defendants in error right in this? 

The second section of this Act of 1845, is as follows: 

“That the Justices of the Inferior Courts of the several 
counties in this State, or a majority of them be, and they are 
hereby authorized to contract for the building and keeping in 
repair of public bridges, for such time and in such way as they 
may deem most advisable, either by letting the same to the 
lowest bidder, hiring hands for that purpose, or in any other 
way that to them may appear right and proper”. By these 
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words, unlimited power with respect to the construction and re- 
pair of bridges by contract, is given to the Justices of the In- 
ferior Courts of “the several counties in this State”. 

But it is said by the plaintiff ’s counsel, that this Act does not 
extend to the county of Chatham, because it is a general af- 
firmative Act; and there is a particular affirmative Act appli- 
cable to Chatham, viz: the Act aforesaid of 1803; and no 
general affirmative Act affects a particular affirmative one. 

It is admitted to be in most cases true, that a general affir- 
mative statute does not abrogate a particular affirmative stat- 
ute. And the reason is, that generally speaking, two such sta- 
tutes are not repugnant to each other. But even in two affir- 
mative statutes, the matter in the one may be so clearly repug- 
nant to the matter in the other, that the posterior one shall re- 
peal the other. “As if a former act says that a juror, upon 
such a trial, shall have twenty pounds a year, and a new stat- 
ute afterwards enacts that he shall have twenty marks—here 
the latter statute, though it does not express, yet necessarily 
implies a negative, and virtually repeals the former.” (1 
Black. Com. 89.) 

Let the question of repeal by the Act of 1845 be tried by 
these tests : 

1. Does this Act extend to the county of Chatham ? 

The Act is entitled an Act to repeal a part of the eleventh 
section of an Act, entitled an Act to empower the Inferior 
Courts of the several counties in this State,” &. The second 
section declares that the Justices of the Inferior Courts of the 
several counties in this State, or a majority of them, be and 
they are hereby authorized,” &c. Do the words ‘ The several 
counties in this State’ embrace the county of Chatham? _ Lit- 
erally taken, they undoubtedly do. . And words are to be con- 
strued according to their literal import, unless there are very 
strong reasons to the contrary. 

Are there such reasons with respect to this Act? We think 
not. -We think, indeed, that there are strong reasons for giv- 
ing these words their literal import—and so, for making them 
include the county of Chatham, as well as all of the other coun- 
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ties in the State. The reasons are that the words have been 
repeatedly used in that sense by the Legislature in other acts 
of a kindred nature. 

These words are found in the General Act of 1799, on the 
subject of Roads and Bridges. That is entitled “An Act to 
empower the Inferior Courts of the several counties in this State 
to order” &c. It enacts, among other things, that ‘“‘The In- 
ferior Courts of the several counties of this State shall have 
full power,” &c. And in this Act the words in the opinion of 
the Legislature itself, included the county of Chatham, for it 
soon afterwards, by another Act, excepted Chatham and some 
other counties from the operation of the Act—and these are 
the only words in it which could bring them within its opera- 
tion. This the Legislature did by the Act of 1803, an Act 
which has been before referred to. This Act of 1803 is to 
amend the above Act of 1799. It is entitled ‘An Act to alter 
and amend an Act to empower the Inferior Courts of the seve- 
ral counties within this State to order the laying out the public 
roads, and to order the building and keeping in repair the pub- 
lic bridges’, so far as respects the counties of Chatham, Lib- 
erty, Bryan, McIntosh, Glynn and Camden. It has a great 
number of provisions for these last named counties, and con- 
cludes with a section which repeals all laws pointing out any 
other mode for keeping in repair the public roads and bridges 
in this State “so far as respects the counties of Chatham, Lib- 
erty, Bryan, McIntosh, Glynn and Camden.” This Act, 
therefore, in the opinion of the Legislature, was necessary, in 
order to prevent the Act of 1799 from operating upon the 
county of Chatham, among others, and yet the Act of 1799 had in 
it nothing by which it could extend to any of those counties at 
all, except the expression, the several counties within this State. 
That is to say, that expression in the opinion of the Legisla- 
ture included the county of Chatham. (Mar. & Craw. Dig. 
403. Clayton Dig. 152.) 

Again. In 1818 the Legislature passed another Act on the 
subject of roads and bridges. It is a general affirmative Act. 
It is entitled an Act “ To alter and amend the Road Laws of 
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this State”. It has thirty-five sections, and is emphatically 
the Road Law of the State. It declares, among other things, 
“ That the Justices of the Inferior Courts, in and for the seve- 
ral counties in this Staie’’ shall define, distribute and appoint 
commissioners of roads. It makes provision as to the power of 
the commissioners ; the force which is to work on the roads; the 
appointment of overseers; the penalty for defaults; the width 
of roads ; the repair of bridges; and other similar things. In 
short, it covers in respect to the several counties in this State, 
pretty much what the Act of 1803 covers in respect to the 
counties of Chatham, Liberty, Bryan, McIntosh, Glynn and 
Camden. It has no words by which it can include the county 
of Chatham, except the words aforesaid “The Justices of the 
Inferior Courts in and for the several counties in this State.” 
And yet, although it is thus a general affirmative Act, and al- 
though the Act of 1803 is a particular affirmative Act, the Le- 
gislature considered that it would, by virtue of these words, ex- 
tend to Chatham, Liberty, &c., and repeal the Act of 1803, for 
it inserted in the Act a section to prevent that consequence.— 
The 32d section which provides “That the following counties, 
to wit: Richmond, Burke, Jefferson, Chatham, Bryan, McIn- 
tosh, Glynn, Camden, Liberty and Effingham shall be, and they 
are hereby exempted from the operation of this Act.”” (Lamar 
Dig. 786.) 

Legislative use, therefore, of the words “The several counties 
in the State’, as well as their literal meaning, makes them in- 
clude the county of Chatham, even when they are found in a 
general affirmative Act. 

The Act of 1845, therefore, by virtue of these words, extends 
to the county of Chatham. Conceding this to be so, a ques- 
tion still remains, does the Act, although extending to Chat- — 
ham, conflict with the Acts of 1833, 1803 and 18384, assuming 
now that those Acts confer on the Commissioners of Roads and 
Bridges of Chatham the power of repairing, by contract, 
bridges across the canal. (Pamph. Acts 1845, 47.) 

The Act declares that the Justices of the Inferior Court 
shall be authorized to contract for the building and keeping in 
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repair of public bridges for such time, and in such way, as they 
may deem most advisable: in other words, that they may build 
and repair bridges by contract, in such way as they please. 

The Act has also these words: ‘Such laws as militate 
against this Act be, and the same are hereby repealed.” 

Now assuming, as before, that the Acts of 1833, 1803, 1834, 
give to the Commissioners the power of repairing the bridges 
by contract, do they in that ‘‘ militate” against the Act of 
1845? 

If the Commissioners have power to repair, they, of course, 
have power to do it against the pleasure of the Justices of the 
Inferior Court ; but, according to the Act of 1845, the Justices 
may repair as they please. A power of repair in the Commis- 
sioners, would therefore militate against this power of repair 
in the Justices. It follows, that if the Acts of 1833, 1803, 
1834, bestow the power of repair upon the Commissioners, they, 
to that extent, militate against the Act of 1845, and are, there- 
fore, to that extent, repealed by it. 

[2.] If, then, the power of repairing, by contract, the bridg- 
es across the canal, was conferred on the Commissioners of 
Roads, by the Acts of 1833, 1803, 1834, it was withdrawn by 
the Act of 1845. 

Nor was the operation of the Act, in this respect, affected 
by the Act of the same year, 1845, to change the time of the 
meeting of the Commissioners of Public Roads in Chatham 
county. That Act provides, that from and after its passage, 
the Commissioners of Public Roads and Bridges of Chatham 
county shall hold their annual meetings on the second Monday 
in December ; thus recognizing, as it is claimed for the plain- 
tiffs in error, the continued existence of the Commissioners of 
Roads and Bridges ; and of their power to repair, &c.—for it 
was asked, what else were they to meet for, but to consider of 
repairs and construction. 

There are two answers to this: 1. The Commissioners had 
other duties to perform than those of building bridges by con- 
tract. They had duties to perform with respect to the roads, 
and indeed, duties, with respect to the bridges too. They had 
VoL. xIv. 51 
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to ‘erect and repair’ bridges, as far as they could do it, with 
the hands of the districts. 2. This Act was passed two days 
prior to the other Act of 1845. At the time of its passage, no 
change had been made in the old law with regard to the power 
of the Commissioners. It might, therefore, well recognize the 
power of repair by contract in the Commissioners, and yet not 
be able to affect an Act, passed two days afterwards, which took 
away the power. 

The Commissioners not having had the power to repair the 
bridge in question by contract, it follows that their contract 
with Towles for repairs was not valid, and therefore, that the 
Justices of the Inferior Court could not be compelled to recog- 
nize it, and that Judge Jackson was right in dismissing the 
alternative mandamus. 

And as nothing new of law or fact was introduced into the 
case on the motion for a re-hearing, he was also right in over- 
ruling that motion. Both of his decisions ought to be affirmed. 

The question of maintenance or champerty being an impor- 
tant one, and one which it is not necessary to decide in this 
case, is designedly left undecided. 





No. 59.—AgGNeEs Situ and others, plaintiffs in error, vs. 
Henry Atwood, administrator, &c. defendant. 


[1.] An affidavit by a party, that an original paper, of which he desires to 
make proof by secondary evidence, is lost or mislaid, and after diligent 
search that he cannot find it, is a substantial compliance with the 50th 
common law rule. 

[2.] Where a party, defendant, is relying upon proof of a settlement of the mat- 

ter in controversy made by one, who at the time sustained the relation of 

husband to the complainant suing, and has not express evidence thereof, 

a paper executed by the husband, he having the right to give the same, ma- 

king certain acknowledgements as to a settlement of controversies between 

these persons, and bearing date at a period which, with other evidence may 
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serve to connect the same with the matter on which suit is brought, as proof 
of a settlement thereof, is proper evidence for the consideration of the jury. 

[3.] Where by a marriage settlement personal property is settled upon trus- 
tees for the wife during life, and at her death, to the children of the marriage, 
and if no children, then to the right heirs of the settler (the husband) and 
by the terms of the instrument, there is no provision for a continuance of a 
separate estate further than the coverture then contemplated by the par- 
ties: J/eld, that upon the death of the husband, leaving no children by the 
coverture, surviving him, the life estate was executed in the cestut que trust, 
the interest over to the heir which was before uncertain and contingent, be- 
‘ame a vested interest in that person, who at that time answered the descrip- 
tion of right heir, subject to be divested in favor of any person who might 
answer that description at the termination of the life estate. 

[4.] In such a case, the life estate being executed in the life tenant at the 
death of the husband; upon the second marriage, it vested in the second 
husband ; who has power to alienate it. If he do so, and adverse posses- 
sion is taken by the purchaser, the statute of limitations runs against the 
life tenant, upon her again becoming discovert. 

[5.] Where an interrogatory in the bill calls on defendant to show by what 
pretended claim he refuses to deliver possession of property ; and the defen- 
dant, in his answer, sets up an assignment from the husband of the complain- 
ant (who had the right to execute the same) as such evidence of claim, the 
matter set up, though in discharge, is yet responsive, because directly called 
for by complainant, and may be admitted as proof of such assignment. 

[6.] It is no error in a court to charge, that an instrument obtained from A, 
who was in prison, by process issued at the instance of B, was not obtained 
by duress, if B was only fairly in prosecution of his legal rights by impris- 
oning A. 

[7.] An assignment by a husband of a distributive share to which his wife is 
entitled, but which is not reduced into possession by him, without her consent 
defeats her right of survivorship. 

The general rule is otherwise, as to her right to an equitable provision out 
of such property, unless she has formally, and in the mode pointed out by 
law, consented thereto. But, if this be done with her consent informally 
given, and with her knowledge the husband receives a consideration therefor, 
and afterwards dies,and she being a feme sole, remains in enjoyment of this 
consideration for a number of years ; she is estopped at a late day from re- 
covering the same. 

[8.] Where A, who is administrator, holds property to which B, as one of the 
distributees was entitled, but which had been assigned to A by the husband 
of B: Held, that it was not error in the Court to charge that if this assign- 
ment was made with the consent of B, and A claimed and held the property 
afterwards as his own, with the knowledge of B, who had become discovert, 
the Statute commenced to run against her from the time she became a feme 

sole. 
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[9.] A general exception, without specifications, to the entire charge of the 
court below which involves many points, is not proper, but the plaintiff, in 
assigning error, must specify the portions of the charge to which he excepts. 


In Equity in McIntosh Superior Court. Tried before Judge 
Henry R. Jackson, May Term, 1853. 


In 1801, John McIntosh departed this life testate. His 
will was recorded in 1826. By it, he gave his entire estate to 
his wife, Ann McIntosh during her life; allowing a reasonable 
maintenance to his son, John L. and daughter Margaret; and at 
her death, he disposed of his property to his children respec- 
tively. In October, 1810, John L. McIntosh intermarried 
with Agnes Harrell, having previously entered into a marriage 
contract, by which he settled upon trustees nine negro slaves 
and their future increase, for her use and behoof during her 
natural life: and at her death, for the use and behoof of the 
child, or children, of the marriage: and in default of issue, 
then the property to revert, and be the right of the said John 
L, his heirs and assigns, forever. In 1820, John L. McIntosh 
died, leaving no child of that marriage surviving him, (several 
having been born and died during his life) but leaving one 
daughter by a former marriage, and his widow Agnes. In 1821 
the widow, Agnes, intermarried with George A. Smith. After 
the death of John L. McIntosh, his mother, Ann McIntosh, in 
some way became possessed of all the negroes included in the 
marriage settlement. Afterwards, the trustees named in that 
settlement, brought an action of trover against Mrs. Ann Mc- 
Intosh for these negroes, and in 1824 a verdict was recovered 
in their favor for one family of negroes, Maria and her children. 
In 182-, Henry Atwood intermarried with the daughter of 
John L. McIntosh, by a former wife; and in 1825 administra- 
tion upon the estate of John L. McIntosh was granted to Hen- 
ry Atwood. In 1826 George A. Smith, and his wife, being in 
McIntosh county, in some way got possession of one other ne- 
gro, Moses, and started for their home in Macon, Ga. In 
Tatnall county, Atwood, who pursued, overtook them. A con- 
flict ensued and a prosecution of Atwood, by Smith, for an as- 
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sault and battery, upon which Atwood was recognized to ap- 
pear and stand his trial. Afterwards, upon their arrival at 
Macon, Atwood sued out a possessory warrant for the negro 
Moses, and also a bill gua témet to secure the remainder inter- 
est in the negroes, recovered in the trover action as before sta- 
ted. Simith in default of bail, upon one or both of these process- 
es, was committed to prison. While in prison, Smith and At- 
wood entered into a settlement, by which, and in consequence 
of which, Smith executed an assignment to Atwood of all. the 
interest of his wife in the remainder of the property, covered by 
the marriage settlement, and also the entire estate of John L. 
McIntosh. In consideration of which, Atwood released to 
Smith all the interest in remainder to the negroes, then in the 
possession of Smith. Atwood dismissed his processes against 
Smith, and Smith dismissed his prosecution in Tatnall county 
against Atwood. 

In 1831, Atwood purchased of Smith the negroes in his pos- 
session for a fair consideration. In 1833, Mrs. Ann McIntosh 
died; and in 1836 George A. Smith died. In 1838, John 
Hudson, the surviving trustee, under the marriage settlement 
died, leaving a will with executors nominated. 

In 1846, the executors of John Hudson, as trustees under the 
marriage settlement, filed a bill in equity against Henry At- 
wood (who, since the death of Mrs. Ann McIntosh, had posses- 
sion of the negroes) for the purpose of recovering the remain- 
der of the negroes contained in the marriage settlement; and 
for an account for their hire. In 1848, Mrs. Agnes Smith 
filed a bill in equity against Henry Atwood, as administrator of 
John L. McIntosh, for her distributive share of that estate. To 
both of these bills Atwood answered, and set up the settlement 
with Smith ; and the statute of limitations, in bar of a recovery. 
By consent of counsel, the causes were consolidated and heard 
together in the Court below, and it is to the rulings of the 
Court upon that trial, that the present writ of error is founded. 

In the course of the investigation, Atwood offered his writ- 
ten affidavit, “‘ That the original relinquishment from George A. 
Smith to defendant, of all his right, title, and interest in and to 
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John L. McIntosh’s estate has been lost or mislaid by deponent, 
while ona visit to Florida, several years since; and that after 
diligent search and inquiry for the same, he has not been able 
to find it’’, in order to lay the foundation for secondary evidence 
of the contents of the paper. The Court held the affidavit suf- 
ficient for this purpose, and counsel for complainant excepted. 
Defendant then offered in evidence the following paper : 


“Mr. Henry Atwood having been arrested at my instance 
in Tatnall county on a charge of assault and battery, and Mr. 
Atwood and myself having come to a compromise and settle- 
ment of our controversies, I, therefore, at Mr. Atwood’s re- 
quest, state that I am satisfied, and have no further complaint 
against him; that I shall not suffer my name to be used 
against him, as prosecutor, as to any matters that took place 
in Tatnall county; and shall not, if I can lawfully prevent it, 
suffer the affair to progress any further. 

Macon, 4th Jan., 1828. 

(Signed) GEORGE A. SMITH.” 


The Court held this paper to be relevant evidence, and com- 
plainant excepted. 

The Court charged the Jury, among other things, “ That the 
marriage settlement negroes never belonged to the estate of 
John L. McIntosh; and that towards those negroes Atwood 
never occupied the character of Administrator’. 

To this charge complainant excepted. 

The Court charged, ‘‘ That at the termination of the life es- 
tate in these negroes, neither Mrs. Smith, nor her heirs at Law, 
would take the property or any part thereof.” 

To this charge complainant excepted. 

The Court charged, “That if the defendant (Atwood) was 
fairly in the prosecution of his legal rights, his imprisonment 
of Smith was not a sufficient reason why the release should be 
set aside for duress’. 

To this charge complainant excepted. 

The Court charged “That if there was a settlement in Ma- 
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con, with consent of Mrs. Smith, and possession was taken un- 
der it, the possession was adverse, provided it was brought to 
her knowledge ; and that if brought to her notice in 1828, she 
is of course bound—she being a feme sole, and competent to 
sue in 1836”. 

To this charge complainant excepted. 

The Court charged, “ That the answer of the defendant (At- 
wood) in response to the bill, as to the release from Smith to 
Atwood, of 4th Jan. 1828, was responsive, and as such, evi- 
dence of such release’. 

To this charge complainant excepted. Upon this point the 
bill charged that Atwood was in possession of the negroes and 
“claimed the same by. doubtful and inconsistent titles”, and 
to which the complainants “consider he had no right or claim 
tu serve as administrator.”” In the interrogating part of the 
bill, he was required to state “To whom the said negroes did 
belong”, and “ Through whom, and by whom, and by what title 
he now claims and holdsthe same”. In his answer, the defen- 
dant set up his claim through the release executed by Smith. 

The Court charged, that “The Statute of Limitations is a 
bar to complainant’s right to recover negroes included in the 
marriage settlement’. 

To this charge complainant excepted. 

Upon these several exceptions, error has been assigned. 


Srubss & DeLyon for plaintiff in error. 
Law for defendant in error. 
By the Court.—Starnes, J., delivering the opinion. 


[1.] While the trial of this cause was progressing, as a foun- 
dation for secondary evidence, the defendant in error tendered 
an affidavit made by him to the effect, that a release which he 
had obtained from George A. Smith, the husband of the com- 
plainant Agnes Smith, had been lost or mislaid by him when 
on a visit to Florida, and that after diligent search he could not 
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find the same. To this, objection was made, on the ground that 
it was not a compliance with the 50th Common Law rule, 
which requires the party making the oath to swear to the loss 
or destruction of the original, and that it was not in his posses- 
sion, power, or custody. 

The affidavit was, in our opinion, rightly admitted. It was 
not a complianee with the rule in precise terms, but was so. sub- 
stantially. Ifthe party had lost or mislaid the paper, and af- 
ter diligent search could not find it; in contemplation of law, 
it was lost or destroyed, and in the same legal contemplation, 
it was not in his possession or custody. And an oath that he 
had lost and could not find it, negatives the idea that it was in 
his possession, &c. If he had not lost or mislaid the paper, but 
had it in his possession, power, or custedy, without doubt an in- 
dictment for perjury could have been sustained against him on 
this affidavit. 

2.] The defendant next offered in evidence an instrument, 
signed by the said George A. Smith, and dated on the 4th day 
of January, 1828, in which he acknowledged that himself and 
the defendant had come to a compromise and settlement of their 
controversies, Xc. ; 

This was properly admitted by the Court. It was of a tenor 
to authorize presumption in aid of the case, which defendant 
was endeavoring to make out. His case, rested in part, upon 
an alledged settlement and release of claims on him by 
Smith, in right of his wife. Controversies in relation to these 
claims were existing between the parties; suits had been com- 

‘menced on account of them; and writs issued in these suits 
against Smith, in the name of defendant, on the 3d day of 
January, 1828, which were served in the city of Macon, on the 
4th of January, 1828, the date of the instrument offered. 

When this testimony was tendered, the copy of a release, 
which it was said had been then executed. by Smith, had been 
rejected, defendant could not know that he would ever be able 
to get that paper before the jury; and it was therefore proper 
for him to show, if possible, by any relevant evidence, that such 
settlement as he relied on had been made. The paper offered, 
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bore date at Macon, on the 4th of January, 1828, and acknowl- 
edged a settlement of controversies between these persons, 
which may have been the controversies arising out of the mat- 
ters involved in the present case. The instrument, then, so 
far as it went, was proper in this point of view, for the consid- 
eration of the jury. 


[3.] The next question for our consideration, is raised upon 
that portion of the charge of the Court, in which his Honor in- 
structed the jury that by the execution “ Of the marriage set- 
tlement, the title (to the negroes therein contained) passed out 
of John L. McIntosh to the trustees”; and that the negroes in 
question “‘ Never belonged to the estate of John L. Mclifitosh : 
towards these negroes the defendant never had occupied the 
character of administrator: when the coverture closed, the 
trust was executed”, &c. That neither Mrs. Smith nor her 
heirs would take the property, but “At her death it would 
pass to the right heirs of John L. McIntosh”. 


This was a deed of marriage settlement, by which the hus- 
band, John L. McIntosh, conveyed the negroes therein named 
to certain trustees, the survivor or survivors, and their repre- 
sentatives, in consideration of a contemplated marriage with 
Agnes Harrell (now the complainant Mrs. Smith) “ To the use 
and behoof of Agnes Harrell, the intended wife of the said 
John L. McIntosh, during her natural life’, and after her 
death in trust “To and for the use and behoof of the child or 
children” of the husband and wife; and in default of such is- 
sue, it was therein and thereby contracted, that ‘‘ The property 
should revert and become the property of John L. McIntosh, 
his heirs and assigns forever”. 


It will be observed, that the words “ To the sole and separate 
use” of the wife are wanting in this instrument. But it is to 
be inferred from the character of the conveyance, (being a set- 
tlement by husband upon wife) that the life interest conveyed, 
was intended as aseparate estate. This presumption, however, 
can extend no further than that coverture; for it relates to 
that only, and there is nothing in the instrument, or the cir- 
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cumstances which will authorize a conclusion, that it was in- 
tended to extend further. 

Our construction, then, of such an instrument is, that the 
legal title to the property conveyed, at the period of its execu- 
tion, passed out of John L. McIntosh into the trustees, for the 
purpose of securing the wife’s enjoyment of the same during 
the coverture, for the purpose of protecting it against the mar- 
ital rights, and of preserving the executory gift in the nature 
of a contingent remainder to children, who might be born of 
that coverture. 

Whilst the coverture lasted, there was occasion for the inter- 
vention of trustees for the reason and purposes stated, and 
whilst there remained possibility of issue of the coverture, there 
remained a contingency on which the gift over was to take 
effect. (2 Black. Com. 109. 1 Fearne, 217.) And in legal 
contemplation, a propriety, if not necessity, for the appoint- 
ment of trustees to secure and preserve the same. But when 
the coverture had terminated by the death of John L. McIn- 
tosh without leaving children, there was neither a necessity for 
the interposition of these trustees, and a continuance of the 
trust to protect a separate estate, which terminated with this 
coverture, nor to preserve and give effect to the contingent gift. 
(Hawley vs. James, 5 Paige Ch. R. 466. Liptrot’s Adm’r. 
vs. Holmes, 1 Kelly, 389, 390.) ‘It is a general rule that the 
legal estate in the trustees shall be carried so far only as is ne- 
cessary to effectuate the several intentions of the will”. (5 
Taunton, 385, Doe vs. Barthrop.) 


We desire to be distinctly understood, as placing our opin- 
ion, that the separate estate in Mrs. McIntosh, created by this 
instrument, terminated with the coverture, and did not extend 
into her second marriage, on the definite ground, that the terms 
of the settlement authorized no further continuance of such 
estate. 

The result was, that when this coverture terminated by the 
death of John L. McIntosh, without off-spring from the parties 
to it, the life-estate was executed in Mrs. McIntosh (now Mrs. 
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Smith) and the interest of the heir of John L. McIntosh, which 
before was contingent, became at once a certain and vested in- 
terest in the nature of a remainder, taking effect in Mrs. At- 
wood (the wife of defendant) as the person who would answer 
the description of right heir to John L. McIntosh, if living at 
the termination of the life estate, subject to be divested in favor 
of any other person, who, upon the death of Mrs. McIntosh, 
might answer that description. (4 Kent's Com. 201, 202.) 

Of course Mrs. Smith could not answer such description, as 
the case is put upon the predicate of her death. John L. Mc- 
Intosh too, being dead, the property could not revert to him ; 
but must take the other direction specified, viz: vest in his 
heirs. 

It could not, therefore, become property of his estate in any 
point of view—his administrator could have no authority over 
it; and the charge of the Court was correct on these points. 

[4.] It is also insisted, that the Court erred in charging that 
the complainant, who sues for the recovery of the negroes con- 
tained in the marriage settlement, and in the possession of At- 
wood, is barred by the Statute of Limitations, if the possession 
was taken under the release, and was held adversely by the 
complainant. To this charge we can see no valid objection. 

The question was put upon the distinct fact of adverse pos- 
session. Under the views we have already expressed, the 
life estate in these negroes took effect fully in Mrs. Smith, 
when she became discovert. It vested, then, in her second 
husband, when she again became covert. He had the right to 
alienate the same, and if he did so by the contract with At- 
wood, possession adverse to the complainant, when she again - 
became discovert, was taken under such alienation of this prop- 
erty, the Statute commenced to run against her; and, as ap- 
pears by the facts in the record, operated a bar to the claim. 

The next question which is presented in this record, arises 
out of the alleged execution of the release or assignment, to 
which reference has been made. 

[5.] It is insisted, that the Court below erred in charging, 
that proof of such instrument might be furnished by the am 
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swer, if the same were responsive to the allegations of the 
bill; and that the answer on this subject was so responsive. 

In the first of these bills, the defendant is called on to say, 
“ By what pretended claim he refused to give possession” of 
the property, &c. In the second, he is required to state ‘“ Up- 
on what pretences he refused to give up such possession’, Xe. 
When, therefore, he replies to these calls, whether there was 
anything in other parts of the bill which laid the foundation 
for them or not, setting forth the release as the claim which he 
was asserting, and by reason of which he refused to deliver 
possession, he directly responded. 

It is true, that if a complainant does not lay the foundation 
for an interrogatory which he addresses to the defendant, in 
the stating or charging portions of his bill, such defendant is 
not required to answer the interrogatory. But if a complain- 
ant do insert such interrogatory without such foundation, he 
does so at his peril, if the same relate to the matter in issue ; 
and he must be bound by a pertinent answer. A different 
rule would encourage an unscrupulous pleader to take the 
chances of a favorable answer to a fishing interrogatory ; and 
if the answer was such as was not wanted, then to object, on 
the ground that his own interrogatory was not authorized. 

It is urged that the answer is not responsive on this point, 
because the defendant is, by this release, setting up matter in 
his answer by way of discharge; and that such matter must 
therefore be proven. Undoubtedly, a bill may be so framed as 
not to call for matter in discharge, and while asking for discov- 
ery as to the matters on which discovery is needed for the com- 
plainant; yet avoiding to-call for matter in discharge. In 
such event, it may perhaps be successfully contended, that 
such matter, if set forth in the answer, is not responsive; and 
must be otherwise proven. But this bill, so far as these inter- 
rogatories are concerned, is (probably designedly so) different- 
ly framed. 

[6.] Objection was made to this release, on the ground that 
the same was obtained by duress; and that the Court. erred-in 
charging the jury, that if the defendant was fairly in the pros- 
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ecution of his legal rights, the imprisonment of Smith was not 
sufficient to authorize the setting aside the release. 

It is now urged, that admitting the arrest was legal ; yet the 
defendant may have used a legal arrest, to the unfair and ille- 
gal purpose of extorting a settlement of controversies advan- 
tageous to himself. The record shows, that the language of 
the Court was, that “If the defendant was only fairly in the 
prosecution of his legal rights by imprisoning Smith, the re- 
lease cannot be set aside on that ground.” Defendant could 
not have been fairly in the prosecution of his legal rights only, 
if he were using a legal arrest for an unlawful purpose; and so 
we think the Court must have been understood by the jury. 

[7.] Upon the subject of the release or relinquishment in 
question, the Court further charged the jury, that if the re- 
linquishment was made “ With her (Mrs. Smith’s) consent, she 
is barred and forever’’ ; and this is assigned as error. 

This charge was made, as appears by the record, in connec- 
tion with a consideration of the right of complainant in the 
second bill, to recover her distributive share in the estate of 
John L. McIntosh. 

It was contended that this relinquishment, if fairly obtain- 
ed from Smith, was of property which he had not reduced into 
possession, in which the wife was entitled to her right of survi- 
vorship, and out of which to an equitable provision. 

It is known that there is a difference between the wife’s 
right of survivorship, and her equity, as it is commonly called. 
The first may be assigned by the husband, for a valuable con- 
sideration, without her consent. (Clancy on Hush. ¢ W. 
104. Schuyler vs. Hoyle, 5 John. Ch. R. 195.) The second 
cannot be assigned, except with her consent. And this con- 
sent is required to be manifested in a certain formal way.— 
(Clancy, 587.) 

Now this assignment or relinquishment by Smith to the de- 
fendant, effectually disposes of the wife's right of survivorship 
to her share in this estate, according to this rule, even without 
her consent. It does not, however, appear that her consent at 
the time of assignment, to part with the right to an equita- 




















414 SUPREME COURT OF GEORGIA. 


Agnes Smith and others vs. Henry Atwood. 








ble provision out of the property, has been manifested in the 
formal way, ordinarily required in such cases. But it may 
well be held, that if she gave her consent to this settlement 
between her husband and Atwood, and knew that the former re- 
ceived and retained certain negroes in pursuance of the settle- 
ment, and for many years after she was discovert acquiesced 
in this arrangement, and took no steps to assert her claim, it is 
now right and just that she should be estopped from insisting 
on her equity, as to the negroes retained by Atwood. Whether 
or not she did give such consent, and thus acquiesce in the ar- 
rangement, was a fact to be determined by the jury; and was 
submitted to them. 

It was urged by the counsel for the plaintiff, that there was 
no evidence in the record, going to show such consent and ac- 
. quiescence. 

We think otherwise. There was evidence to this effect: 1. 
In the statement (which was admitted to be in proof) that Mrs. 
Smith was in Macon at the time of her husband’s arrest and 
imprisonment, on the 4th January, 1828; from which, it is 
fair to presume that she knew of the controversy about the 
negroes—its character and settlement, by which her husband 
was discharged. 2. In the fact that certain of these negroes 
afterwards continued to remain in her husband’s possession, 
without claim from defendant, until purchase of them by that 
husband. 3. That Scott Cray relates a conversation which he 
had with her presently after this sale, in which she spoke of it, 
and expressed her satisfaction that the negroes were going 
back to their old home. 4. The acquiescence, for a considerable 
time, continued after she became discovert, though having the 
knowledge of which, the above facts may be considered sug- 
gestive. These were facts and considerations to which the ju- 
ry may very properly have looked, for evidence of the consent 
spoken of by the Court. 

[8.] But it was also contended for the complainant, that as 
to this distributive share of the estate of John L. McIntosh, 
the defendant occupied the relation of trustee, and the Stat- 
ute cannot be. allowed to run between him and his cestui que 
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trust. Admitting that the facts show that the defendant was 
administrator, as alledged ; yet they also show that he was the 
assignee of Smith; and it was left for the jury to decide 
whether or not this was with the consent of the complainant. 
If this was found to be so, then he was holding, and claiming 
to hold, by virtue of this assignment; and this was possession 
adverse to the claim of complainant. ‘The charge of the Court 
was therefore right, that if this was found to be true by the 
jury, and Mrs. Smith had knowledge of it, the Statute ran in 
Atwood’s favor, notwithstanding his character as administra- 
tor; inasmuch as Mrs. Smith was a feme sole, from 1836, 
and might have brought suit against him. ; 

[9.] There was a general assignment of error on the whole 
charge of the Court, without specification. We are of the 
opinion that this is not a proper assignment, where there are 
many points involved in the charge. It is the privilege of the 
plaintiff in error to except to the whole charge if he please ; 
but in such case, he must specify in the assignment of errors, 
the several portions of the charge relating to distinct points, 
to which he excepts. The assignment of errors is intended in 
this way to be productive of convenience, and in advance- 
ment of justice; and hence the rule requiring it. 

We believe that we have considered all the material points 
discussed for the plaintiff in error; but if we have not, we are 
sure that we have expressed our opinions upon all that properly 
appear in the assignment of errors. 

Judgment affirmed. 
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No: 60.—Jonn WriiiiaMson, Executor of Henry Taylor, de- 
ceased, plaintiff in error vs. GILBERT A. WILKINS and his 
Wire, defendants in error. 


[1.]. Executors and administrators are entitled to commissions for paying 
out legacies as well as debts, to be charged on the assets in their hands, 
provided there be any general estate; and if not, then legacies as well as 
debts, are to abate pro tanto. j 

[2.] Trustees are entitled to commissions for receiving and paying out div- 
idends on Bank and other stocks. 

[3.] In deciding whether a trustee shall retain the possession and manage- 
ment of the trust estate, against the equitable tenant for life, Courts will 
be governed mainly by the general scope and object of the trust; and the 
nature of the duties which the trustee is required to discharge. 

[4.] Courts will invest the equitable tenant for life, with the personal posses- 
sion and occupation of property, as in the case of a family residence or 
family servants, where it will be beneficial or requisite for its due enjoyment. 
Courts will interfere more reluctantly to take the direction and disposition 
“of the estate out of the hands of the trustee, where the surrender of the 
corpus might endanger its security ; or where the equitable tenant for life 
is a jfeme covert, for whose personal protection it is best that. the estate 
should continue in the possession and under the control of the trustee. 

[5.] The provision of the Statute of the State, which allows a trustee to 
charge commissions where he performs service, does not annul the general 
doctrine resulting from the relation of trustee and cestui gue trust; nor abro- _ 
gate the equitable jurisdiction of a Court of Chancery over the same; 
which jurisdiction is exceedingly broad. 


In Equity, in Chatham Superior Court.. Decision on de- 
murrer, by Judge FLEMING, at Chambers, Dec. 30th 1853. 


Gilbert A. Wilkins and his wife, Mary C. Wilkins, filed a 
bill against John Williamson, as executor of Henry Taylor, 
deceased, showing that by the will of testator, the sum of 
$30,000 was bequeathed to Mrs. Mary C. Wilkins, to be in- 
vested in Bank Stock, the dividends of which were to be 
paid to the said Mary C. during her life; that the investment 
was made by the executor; and the dividends regularly drawn 
and paid, he deducting his commissions therefrom. The prayer 
was for an account of the commissions thus deducted ; and 
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that they be refunded to complainants; and that in future she 
be allowed to draw the same directly, and without the inter- 
vention of the executor. On demurrer, the presiding Judge 
held that John Williamson acted as to this fund, as the execu- 
tor of Henry Taylor; and that his commissions should not be 
taken out of the dividends, but be charged against the general 
estate of the testator; and for this reason overruled the de- 
murrer. ‘This decision is assigned as error. 


G. Owens & McALLIsTER for plaintiff in error. 
Law & Bartow, for defendant in error. 
By the Court.—Lumpxiy, J., delivering the opinion. 


Henry Taylor, by his will, among other bequests, directed 
his executors to invest $30,000 in Bank Stock, in one or more 
of the Banks in Savannah, State of Georgia, the dividends 
from which, to be. paid regularly as they were declared, to his 
wife, Mary Caroline Taylor, during her natural life, and after 
her death, to be divided among her children by him, share and 
share alike; and if only one survived his wife, the whole to 
go to that child. 

The testator appointed John P. Williamson and others, ex- 
ecutors in trust of his said will. John P. Williamson alone 
qualified in Georgia. He died, leaving Henry McCalpin and 
John Williamson his executors. Henry McCalpin and John 
Williamson having qualified on the will of John P. Williamson, 
and net having renounced the executorship devolved upon them 
by law, of their testator’s testator, became the executors. of 
Henry Taylor, deceased. Henry McCalpin and John Wil- 
liamson filed their bill for direction, in the Superior Court of 
Chatham county; under which a decree was rendered, dispos- 
ing of all of the assets in their hands, belonging to the estate 
of Henry Taylor, deceased. And among other things, they 
were ordered to set apart one hundred and fourteen shares of 
the stock of the Bank of the State of Georgia, on which one 
hundred dollars per share had been paid; and one hundred 
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and eighty-six shares of the stock of the Central Rail Road 
& Banking Company of Georgia, on which one hundred dol- 
- lars per share had been paid, as the fund of $30,000 ; the diy- 
idends whereon, were to be paid to Mrs. Mary C. Wilkins, for- 
merly Mrs. Mary Caroline Taylor, for life, according to the 
will of her deceased husband, Henry Taylor. 

Henry McCalpin died, and John Williamson thereby became 
the sole executor of Henry Taylor in Georgia. 

The $30,000 were invested in stock of the different Banks of 
Savannah, according to the will of Henry Taylor, and the de- 
cree of the Court rendered thereon. 

Mr. Williamson charged commissions at 5 per cent. (that is, 
24 for receiving and the like amount for saying out) upon the 
dividends, claiming the right under the will and under the law, 
to receive and pay out the dividends, and to charge the said 
commissions. A bill was filed by Mrs. Wilkins and her pres- 
ent husband, Gilbert A. Wilkins, to compel Mr. Williamson to 
pay to Mrs. Wilkins the amount of the commissions so retained 
by him out of her legacy ; and to execute a power of attorney 
to her, to receive the dividends herself, in order that she may 
be.freed from said pretended claim in future. 

To this bill,.a general demurrer was filed; and upon the ar- 
gument of the demurrer, Judge Fleming decided .that Mr. 
Williamson, in this business, was acting in his character of ex- 
ecutor, and that he was entitled to commissions ; but that they 
must be paid out of the general estate of the testator; and 
could not be charged on the legacy, so as to cause an abate- 
ment thereof. In other words, that Mrs. Wilkins was. entitled 
to her whole legacy, undiminished by the charge of these com- 
missions. 

The Judge places his decision upon the Statute of the State, 
to be found in Cobb’s Digest, page 304, which is as follows: ‘ It 
shall and may be lawful to and for all. and every executor‘and 
administrator, guardian and trustee, for his, her and their care, 
trouble and attention, in the execution of their, or either of 
their several duties and. trusts, to take, receive or retain in. his 
and their hands, a sum not exceeding fifty. shillings for every 
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hundred pounds, &c.; and the like sum of fifty shillings for 
every hundred pounds which he, she or they shall pay away 
in debts, legacies, or otherwise, excepting, &c.: provided, that 
no executor, administrator, guardian or trustee, who is or may 
be creditor of any testator or intestate, orto whom is or may 
be left or bequeathed, any sum or sums of money or other es- 
tate or effects, shall be entitled to any reward or commissions 
for the payment or retaining to themselves any debts or lega- 
cies, any law, usage or custom to the contrary, notwithstand- 
ing.” 

Now our learned brother comments upon this Act in this 
wise: ** According to my understanding of this Statute, an 
executor is as fully authorized to charge commissions on the 
payment of a legacy, as on the payment of a debt. The law 
is explicit that the executor shall ‘ Have fifty shillings on eve- 
ry hundred pounds which he may pay away in debts, legacies, 
or otherwise’. No one doubts the right of an executor to 
charge commissions on the payment of a debt. And yet, un- 
der this Statute, I would as soon doubt his right to charge 
commissions on the payment of a debt as a legacy. For the 
very words of this Act which gives him the right to charge 
commissions on the payment of one, equally authorizes him to 
charge commissions on the payment of the other. In regard 
to the right then, to charge commissions, the executor stands 
to legacies, precisely as he does to debts. Whatever rights he 
has in regard to debts, he has the same rights in regard to 
legacies. 

“‘ What, then, are the rights of executors, as to commissions, 
in the payment of debts? Most clearly, he is entitled to 
charge commissions: but who ever heard that the creditor had . 
to pay these commissions? Is not the creditor entitled to his 
whole debt, undiminished by the commissions of the execu- 
tor? Undoubtedly he is. Now is there anything in the Stat- 
_ ute, showing or tending to show, that the legatee is in any 
worse condition than the ereditor? Is not the legatee enti- 
tled to receive his whole legacy, undiminished by the commis- 
sions of the executor? I cannot doubt, that if the creditor is 
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entitled to his whole debt, that the legatee is equally entitled 
to this whole legacy.” 

[1.] We concur fully with the presiding Judge, that Mr. 
Williamson is entitled to his commissions, for receiving and 
paying out these semi-annually accruing dividends. And that, 
too, whether he acted in this business as executor, or was as 
to this legacy, a mere trustee, according to the case of Byrch- 
all vs. Bradford, (6 Madd. 13,) where it was held, that when 
an executor, who happens also to be named a trustee of a leg- 
acy to be laid out in stock, has fully administered the estate 
and assented to the legacy, and retains the legacy in his hands, 
not as assets of the testator, but as trustee of the legacy, he is 
then no longer clothed with the character of executor; but. is, 
as to the legacy, a mere trustee. 

We agree also in the opinion of the Circuit Court, that as 
to the principle involved in this controversy, debts and legacies 
stand on precisely the same footing. And that the one can 
no more be diminished by the payment of commissions than 
the other. But as it regards both, suppose there are no other 
assets out of which commissions could be paid, would not debts 
as well as legacies, have to abate protanto? The expenses of 
administration, among which are the commissions of the repre- — 
sentative, must first be paid, whether enough be left to satisfy 
debts and legacies or not. And that is precisely the situation 
of this case. There isin the hands of the defendant, Mr. 
Williamson, no general estate out of which these commissions 
can be paid. By the decree of the Court, which is made the 
foundation of the complainant’s bill, and behind which they do 
not seek to go, the whole of the estate of Henry Taylor, de- 
ceased, in the hands of John Williamson, the executor, was 
distributed. The assets were fully administered. The legacy 
of $30,000 left to his wife by the testator, was then segrega- 
ted from the rest of the estate. For the investment’ of this 
fund in Bank Stock, which was the payment of this legacy, 
in contemplation of our Statute, the executor was’ allowed to 
retain his commissions out of the general estate. 

[2.] And now, as to the dividends, if the executor or trus- 
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tee, as-the case may be, is not permitted to deduct his commis- 
sions out of this money, he can get it nowhere else. “ Neith= 
er this $30,000, nor any other legacy under this will, will ever 
return into the residuum of the estate. The remainder as well 
as the life estate of the whole are disposed of. We cannot’ 
concur, therefore, in the conclusion that Mrs. Wilkins is ‘enti- 
tled to receive the dividends on the Bank Stock, undiminished 
by the commissions which have been retained thereon. Even 
if there were any general estate upon which these commissions 
might be charged, the justice of directing it to be done, might 
well be questioned; the service being rendered for the’ exclu- 
sive benefit of a particular legatee. 

[3.] The only inquiry which remains, is as to the relief 
sought by the bill. Ought it to be granted ? 

The right of a trustee to retain the possession'and manage- 
ment of the trust estate, against the equitable tenant for life, 
is frequently the subject of controversy. And Courts, in de- 
ciding this question, will be governed mainly by the general 
scope and object of the trust, and the nature of the duties 
which the trustee is required to discharge. (Hill on Trustees, 
278.) 

[4.] Were the effort here, to take the corpus of this fund out 
of the hands of the trustee, and to deliver it over to the cestut 
que trust ; or would the payment of the dividends directly. to 
Mrs. Wilkins by the Banks, defeat the object of the testator 
in setting apart this fund for the benefit of his wife, we should 
feel more reluctant to take the direction and disposition of the 
fund out of the hands of the trustee. But the bill does not seek 
to disturb the corpus. That remains under the power and pro- 
tection of the trustee. Andasto any guaranty that the Court: 
may have, that Mrs. Wilkins shall enjoy the bounty thus pro- 
vided by her former husband, can it make any difference wheth- 
er she receipts for the dividends zn person, as the bill prays she 
may, or that the trustee shall continue to do so, giving her a 
check upon the Bank for the amount, minus five per cent. his 
commissions ? 

We must say, that we can see no reason for thus saddling 
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this*trust estate with this heavy incumbrance, throughout its 
duration and continuance, for a wholly unnecessary service.— 
This estate was created for the benefit of Mrs. Wilkins and not 
of Mr. Williamson. iis 

If a Court of Equity will put the tenant for life in the per- 
sonal possession and occupation of property, if it be beneficial 
or requisite for its due enjoyment, as in the case of a family 
residence or slaves, as it undoubtedly will, much more will it 
do that which asks no surrender of the corpus; whieh involves 
the trustee in no responsibility, and which can endanger the 
rights and interests of no one. 

[5.] It has been contended, that to grant the prayer of the 
complainants, would be to interfere with the Statute of the 
State already cited, and which allows a trustee to charge com- 
missions. And true it is, that when he performs a service, he 
is entitled to be paid. But it would be strange indeed, if that 
fact should annul the whole doctrine resulting from the rela- 
tion of trustee and cestui que trust ; or abrogate the equitable 
jurisdiction of a Court of Chancery over the same. The 
length and breadth, heighth and depth of this jurisdiction, is 
perhaps not yet fully comprehended by the profession in this 
State. It is certainly broad enough to authorize the Court. to 
grant the relief sought in this case. 

Judgment affirmed. 





No. 61.—E.pringe A. Trppins, plaintiff in error vs. THE 
State oF GroreaiA, defendant in error. 

[1.] In simple Larceny, the thief may be tried in. any county in which he may 

be found in possession of the stolen goods: but a trial in one county will be 


a ba> to atrial in every other. 


Indictment for Larceny in Columbia Superior Court, and 
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motion for new trial. Decided by Jupge Hout at Cham- 
bers, January 2nd, 1854. 


Eldridge A. Tippins was placed upon trial under an indict- 
ment for the Larceny of a bale of cotton in the County of Col- 
umbia. He pleaded “autre fois acquit,’ and in support there- 
of, introduced the exemplification of the record of an indict- 
ment and trial in Richmond County, for the larceny of the 
same bale of cotton: on which trial, he was found “not guil- 
ty.” The presiding Judge held the former acquittal in Rich- 
mond County, no bar to the indictment in Columbia County. 

A motion for a new trial was made, upon that ground, alone, 
which being refused, is now brought before this Court for review. 


Rocers for plaintiff in error. 
Att’y General, SHewMakeE for defendant in error. 
By the Court.—Brnnin@ J., delivering the opinion. 


(1.) The question is whether the Court below erred in holding 
that an acquittal for simple larceny in one county, is not a bar 
to a prosecution for the same larceny, in another county. 

In 1784, Georgia adopted as much of “The common laws of 
England” as was not contrary to the Constitution, Laws and 
form of Government, then established in the State. (Pr. Dig. 
570.) 

According to the Common Law, all offences are “to he inquir- 
ed into as well as tried in the county in which the fact” is commit- 
ted. (4 Black Com. 305. 2 Hast Cr. Law 771,2. Rus. on 
Crimes 173.) Andas to the offence of larceny, the fact is consid- 
ered as committed in each and every county into which the 
thief may pass, having the stolen goods in possession. (20 162d.) 
He may therefore be tried in any one of the counties into which 
he may so pass. (20 Jbid.) The crime is regarded as com- 
pletely committed in all its parts in each county ; as much so in 
the last county as in the first. And yet it does not become a 
new and distinct: crime at any point on its way, but it continues 
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to be the same crime from beginning to end. Its identity is no 
more lost, in its passing from place to place, than is personal 
identity lost as men pass from infancy to old age. 

This is another principle of the Common Law: “ Where a 
man is once found not guilty on an indictment or appeal, free 
from error, and well commenced before a Court which hath ju- 
risdiction of the cause, he may, by the Common Law, in all ca- 
ses, plead such acquittal in bar of any subsequent indictment 
or appeal for the same crime.” (Hawk. Pleas of the Crown. 
524, 526.) 

These principles of the Common Law do not appear to be 
contrary to the Constitution, Laws, or form of Government ex- 
‘ isting in Georgia in 1784. They accord indeed, with the Con- 
stitution, Laws, and form of Government then existing. They 
require crimes to be tried in the county in which they may have 
been committed: so did the Constitution of 1777 in force in 
1784. 

Have these principles been repealed or changed since ?— 
They have been only re-affirmed. The Constitution of 1789, 
as well as that of 1798, require criminal causes to be tried in the 
county in which they may have been committed. There is no 
Statute, with which they conflict. They therefore remain in. 
force in Georgia to this day. 

It was, however, insisted for the State, that the provision in 
the Constitution of 1798, which requires all criminal cases, 
with a few exceptions, to be “tried in the county where the crime 
was committed,” had with respect to larceny abrogated the 
. Tule which permits the offender to be tried in any county in 
which he may be found in the possession of the stolen goods. 
But how can that be unless the Constitution, in this regard, 
had introduced a new rule ? 

Had the Constitution said that the nature of the offence of 
larceny should be changed so that it should no longer be con- 
sidered as completely committed in any county except one, and 
that one the county in which the goods might have been first 
taken, then the repeal of the Common Law to the extent con- 
tended for by the State’s Counsel, would have followed. But 


































SAVANNAH, JANUARY TERM, 1854.- 425 


Eldridge A. Tippins vs. The State of Georgia. 








it says nothing of the sort. It does not touch the nature of 
larceny or of any other crime. Nor does any Statute in this 
respect. This, therefore, as well as those other rules of the 
Common Law, still remains in force in Georgia. 

In simple larceny, the thief may be tried, therefore, in any 
county in which he may be found in possession of the stolen 
goods ; but a trial in one county, will be a bar to a trial in 
every other. 

Nothing remains but to apply this to the facts of the case. 
That will be done by simply stating the facts. 

Tippins was indicted in Columbia county for stealing a bale 
of cotton. He pleaded specially that he had been acquitted in 
the Superior Court of Richmond county, on an indictment for 
the same stealing of the same bale. Evidence was introduced 
in support of the plea. Thé Judge instructed the Jury that 
the former trial of the defendant in the county of Richmond, 
for the larceny of the same chattel which he was charged in 
that proceeding with having stolen, constituted no legal bar to 
the indictment in Columbia. The jury found the defendant 
guilty. He moved for a new trial for alleged error commit- 
ted by the Court, in giving the jury this charge. The Court 
overruled the motion, and the defendant excepted to that deci- 
sion, and brought the case into this Court on a writ of error. 
These being the facts, and the Law being as above stated, it 
is manifest that the Court erred in refusing the new trial. 

The decision of the Court ought therefore to be reversed, and 
a new trial should be ordered. 
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No. 62.—Lorine Lancroy, plaintiff in error vs. THE STaTE OF 
GEORGIA, defendant in error. 


[1.] The legal signification of an entry upon the minutes, in the trial of a cap- 
ital case of “ Juror withdrawn, mis-trial declared”, is, that the discharge of 
the Jury was with consent of the defendant, by agreement between the re- 


spective counsel. 


Application for discharge on Habeas Corpus. Decided by 
Judge FLEMING, at Chambers, January, 1854. 


Lorine Lancton was indicted in the Superior Court of Glynn 
county, for the offence of murder. At November Term, 1853, 
he was placed upon his trial under this bill, and a jury regu- 
larly impannelled. The minutes of that term showed the fol- 
lowing entry: “ The State vs. Lorine Lancton. Murder. 
Juror withdrawn and a mis-trial declared.” In January, 1854, 
Lancton applied for his discharge under a Habeas Corpus, on 
the ground that he could not be again legally placed upon trial 
for this offence. Judge Fleming refused the application, and 
this decision is assigned as error. 


WItson for plaintiff in error. 
Sol. General Lone for defendant in error. 
By the Court.—Starnes, J., delivering the opinion. 


It is admitted that a jury sworn in a capital case, may be 
discharged before verdict, by consent, or from pressing neces- 
sity, and the prisoner again tried. 

This may well be admitted; for the rule is now established 
upon a very solid basis of precedent and reason. 

With much pains and research, this Court, in the case of 
Reynolds vs. The State (3 Kelly, 59) has reviewed this subject, 
and settled this rule for our State. 

[1.] The only question then, for our consideration here, is, 
whether or not by this record, it appears that the jury in this 
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case before us, was discharged with consent of the prisoner, or 
from necessity. 

If we were doubtful of the precise and accurate signification 
of the entry, “ Juror withdrawn and mis-trial declared”, yet 
we would be very loth to hold, in this case, which is not a final 
proceeding, that the record did not show a lawful discharge of 
the Jury. We incline very much to think, that in such a pro- 
ceeding, it might be our duty, in favor of a high, judicial offi- 
cer, to hold by intendment that he had thus discharged the Ju- 
ry in accordance with Law, and by inadvertence had failed to 
make the record complete. 

In such event, when the case went back, if the plea was set 
up that the Jury had been discharged without his consent, 
if not true, it might be traversed, and thus justice would not be 
sacrificed to form. 

If the point had reached us upon a final hearing, then in fa- 
vorem vitae, it would be our duty to hold the State to the rec- 
ord. 

But on this subject it is unnecessary to do more than merely 
announce the inclination of our minds; for we think, that the 
record with sufficient certainty shows that the Jury were dis- 
charged with the prisoner’s consent. 

In our opinion, the legal signification of the entry “Juror 
withdrawn” is, that it was done by agreement between the pri- 
soner and the State, or between their respective counsel. Such 
has long been the definite signification of these words; and it 
accords with the fact which it is intended to manifest. 

One of the several methods of discharging a jury, is for the 
parties, by agreement, to withdraw a Juror. Usually this is 
done at the recommendation of the Judge. But a Judge neyv- 
er directs this except with the consent of the parties. (2 Bouv. 
Law Dic. 634. 1 Ch. Cr. Law 630. Bac. Abr. Ar. Juries, 
Cc. 9.) 

The books do not enable us to trace this practice with accu- 
racy to its source. It seems almost certain, however, that it 
had its origin in one of those fictions to which resort was some- 
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times had for the purpose of avoiding the rigor of the Common 
Law. 

Sir Edward Coke says, “A Jury sworn and charged in a 
case of life or member, cannot be discharged by the Court or 
any other, but they ought to give a verdict. And the King 
cannot be non-suit, for he is in judgment of Law ever present 
in Court: but a common person may be non-suit.” (Coke's 
Rep. 227.) This was undoubtedly the ancient Law. :(Cok. 
Litt. 227. 2 Hale P. C. 295. Note.) 

Under the influence of this stern rule strictly enforced, when 
once a Jury was charged with a capital case, whatever might 
intervene, however much it might be desired by all interested, 
the Jury could not be discharged, and the prisoner again tried. 

To evade this provision, therefore, we think it probable, that 
where the prisoner was consenting to a mis-trial, the practice 
was adopted of withdrawing a juror, feignedly without the 
knowledge or concurrence of the Court. When this was done, 
the case could not go on pro defectu juratorum. The rule 
which had been adopted was thus held not to be violated. 

In process of time, the practice coming to be frequent and 
familiar, met with the direct and open concurrence or recom- 
mendation of the Judge. ‘Then it was, probably, that from the 
criminal side of the Court it passed over to the civil, as one of 
the methods of discharging a Jury. 

However this may be, we agree in holding that a proper con- 
struction of the record shows that the jury was discharged with 
the prisoner’s consent. 

Judgment affirmed. 
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No. 63.—Patrick K. SHiEzs, plaintiff in error vs. Wyatt W. 
SraRk, defendant in error. 


[1.] It is not only the province, but the duty of the Court, on the trial of 
equity causes, to instruct the Jury what portions of the defendant’s answer 
are responsive to the complainant’s bill, and what not. It is not a question 
of fact, but one as to the admissibility of evidence. 

[2.] The Act of 1850, to prevent the Judges of the Superior Courts from ex- 
pressing their opinion to the Jury as to what had or had not been proven, 
was not intended to prohibit the Courts from summing up the evidence, or 
directing the attention of the Jury to any particular portion of the testimony. 

[3.] The answer of the defendant is evidence for him, not only when it is re- 
sponsive to the call of the bill for discovery, but also when it is necessarily 
connected with the responsive matter, or explanatory of it. 

[4.] Parol evidence is admissible, when it refers to matter entirely outside of 
the written cantract, and not embraced in it. 

[5.] A deed conveying an undivided moiety of a tract of land, is neither con- 
tradicted, varied, nor added to by parol proof, that the parties agreed both 
before and after the deed was written, to divide the land in a particular 
way, and that they did actually so divide it. 

[6.] Occupancy by one co-tenant of the joint property, by the consent of the 
other, does not necessarily relieve him from the payment of the rent. 

[7.] At Common Law, one tenant in common, was not liable to his compan- 
ion, either for waste or the profits of the joint estate. 

[8.] By the Statutes of Westminster, (2, 6, 22, and 4 Anne C. 16, sec. 27) 
joint tenants, and tenants in common, have an action for waste as well as 
an account for the profits ; and these Statutes are of force in Georgia. 


[9.] In a contest for rent between joint tenants and tenants in common, the 
rule is to estimate the worth of the whole premises, and then the value of 
that portion occupied by the tenant in possession, in reference to the condi- 
tion they were in, at the time he took possession. 

[10.] In computing rent, it is immaterial what the element may be which 
contributes to the increase of value; it may be a mansion, a mill-site, or its 
adaptation for agricultural purposes. 

[11.] The shares of joint tenants and tenants, in common, are prima facie, 
equal: but the contrary may be shown by proof. 


In Equity in Chatham Superior Court. Tried before Judge 
Henry R. Jackson, May Term, 1853. 


Patrick K. Shiels filed his Bill on the Equity side of the 
Superior Court of Chatham county, alleging, that Wyatt W. 
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Stark and himself became the purchasers of a tract of land at 
the upper or Western extremity of Fig Island, containing 
about forty acres. ‘The deed was made to Starke, who subse- 
quently, by proper deed, conveyed one undivided half to Shiels. 
The bill alleged that by agreement, in the conveyance from 
Stark to Shiels, on any subsequent division, either party was 
to have the benefit of any improvements he might make upon 
the premises: that the only valuable portion of the said land 
was the upper extremity, suitable as a site for a steam saw- 
mill. That W. W. Stark had taken exclusive possession of 
that portion of the land contrary to the express wishes of 
Shiels, and was proceeding to erect an expensive saw-mill 
thereon. The bill prayed a partition, and an account for the 
rent, since the possession of Starke; and an injunction to re- 
strain the farther erection of the saw-mill. 

The answer of W. W. Starke admitted the material facts 
charged: but set up, that previous to the purchase, there was 
an understanding and agreement between himself and Shiels ; 
that they should purchase the land, to enable the defendant, 
Starke, to erect a steam saw-mill on the Western extremity, 
and to enable the complainant, Shiels, to continue and prose- 
cute the lumber business on the remainder of the land. The 
answer denied the allegation that the balance of the land was 
valueless; and also the allegation that the preparations for 
erecting the saw-mill were made against the expressed objec- 
tion of Shiels. On the contrary, that complainant, on various 
occasions urged the respondent to proceed to erect the mill ; 
pointed out to respondent the location for the mill; and but 
two days before the commencement of these preparations, went 
with respondent to the spot and pointed out the advantages to 
the respondent in taking possession and erecting his mill; and 
that no objection was ever made by complainant until respon- 
dent had expended near fifteen hundred dollars thereon, when 
complainant objected, as respondent believed, for the sole pur- 
pose of extorting a large sum from the respondent. 

On the trial, evidence was introduced by both parties to sus- 
tain their respective allegations. 
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In charging the jury, the presiding Judge, by way of explai- 
ning to the Jury what was meant by the answer being respon- 
sive to the Bill, read portions of the defendant’s answer, which 
he considered respensive. To which proceeding, complainant 
excepted and alleges the same as error. 

The Court charged the Jury, that “If the defendant Starke 
took possession with the assent of Shiels, and under an under- 
standing with him. although he may have taken possession of 
all that portion capable of producing rent, he is net liable for 
rent to Shiels.” 

To which charge, complainant excepted, and has assigned 
error thereon. 

The Court farther charged, “ That a parol agreement set up 
in the answer as to the mode of enjoying the land responsive 
to the allegations of the Bill, so far as it is so responsive, 
though made anterior to the written agreement put in evidence 
in the cause is competent evidence, if subsequently acted on by 
the parties.” 

To which charge complainant excepted, and has assigned 


error thereon. 
Law & Bartow, for plaintiff in error. 
H. WrititaMs for defendant in error. 
By the Court.—Lumpxiy, J., delivering the opinion. 


[1.] There is some confusion in the first assignment of error. 
It states that the presiding Judge, in charging the Jury by 
way of explaining to them what was meant by an answer in 
Equity being responsive to the Bill, read certain portions of 
the defendant’s answer, which he considered as responsive.-— 
And this is excepted to, and is now alleged as error. In the 
original Bill of Exceptions, as corrected and explained by 
Judge Jackson himself, it stands thus: ‘To meet the call of 
the argument, I stated to the Jury what was meant by an an- 
swer responsive to the allegations of a Bill in Equity, and de- 
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signated one or two parts of the answer, as being, in my judg- 
ment, responsive: but left it for them to determine whether or 
not in ‘point of fact they were responsive.” 

No fault is found by either party with the latter clause of 
this charge; and yet it is obviously wrong; and confounds, 
through inadvertence, of course, the relative rights of the Court 
and the Jury. It was decided in Beall vs. Beall (10 Ga. Rep. 
342) and such there can be no doubt is the Law, that “It is not 
only the province, but the duty of the Court, on the trial of 
Equity causes, to instruct the jury what portions of the defen- 
dant’s answer are responsive to the complainant’s bill, and 
what not; so that the Jury may understand from the proper 
source, what is the legal evidence for their consideration.” It 
is not a question of fact, but one as to the admissibility of tes- 
timony. 

[2.] Nor do we see any thing in this charge which violates 
either the letter or spirit of the Act of 21st Feb. 1850, (Cobb's 
Digest 462) to prevent the Judges of the Superior Courts, from 
expressing or even intimating their opinion to the Jury, as to 
what has or has not been proved. For myself, I may be per- 
mitted to say that in some parts of the State, this Statute has, 
in my humble opinion, received too strict a construction. It 
never was intended to prohibit the Courts from summing up 
the proofs, or from directing the attention of the Jury to any 
portion of the evidence. The presiding Judge must not say, 
nor assume, nor even intimate, that one fact or another has or 
has not been proved. But this he must leave, and I think, 
very properly, to the unbiassed and uncontrolled opinion of the 
Jury. 

[8.] The main question argued upon this assignment of 
error is, that those portions of the defendant’s answer, to which 
the attention of the Jury was directed, were not responsive to 
the Bill. They relate to the occupancy, by Major Starke, of 
the upper or Western end of Fig Island; and of the forty acres 
of land bought for the joint use of the parties. 

In the stating part of the Bill, Mr. Shiels, the saniibadoml 
alleges that Major Starke, ‘“‘ Contrary to the wishes of your 




















SAVANNAH, JANUARY TERM, 1854. 433 
Patrick K. Shiels vs. Wyatt W. Stark. 








orator, and against his express objection, had taken possession 
of all the Western part of said land, and all the water privile- 
ges connected therewith, for the erection of a costly and expen- 
sive saw-mill thereon, and is now proceeding to erect the same ; 
and that the said Wyatt’ W. Stark has refused, and does re- 
fuse either equitably or justly to divide the said land or to pay 
to your orator a reasonable rent for his undivided half of the 
premises.” 

And then in the interrogatory part of the Bill, the defendant 
is required to answer ‘‘ Whether he, (the said Wyatt W. Stark) 
is not now, contrary to the wishes of your orator, and in defi- 
ance of his objections, in possession of all the Western part of 
said land, and all the water privileges connected therewith ; 
and whether he is not now proceeding in the erection of a cost- 
ly and expensive steam saw-mill? whether he has not refused 
to have any division of the said tract or parcel of land, unless 
your orator would allow him to retain, as his portion, all of the 
said land suitable for the erection of steam saw-mills, with the 
water privileges necessary thereto? Whether your orator has 
not applied to and offered the said Wyatt W. Stark to rent him 
his undivided half in the Western end of said tract or parcel of 
land with the water privileges connected therewith, for a rea- 
sonable rent ? and whether the said Wyatt W. Stark has not 
refused to pay or allow such past rent ?” . 

To the charges thus made, and the interrogatories thus pro- 
pounded, the defendant answers ‘That it is not true that he, 
contrary to the wishes of the complainant, and against his ex- 
press objection, has taken possession of all the Western part of 
said island and the water privileges connected therewith: but on 
the contrary thereof, this defendant avers that he took possession 
of said mill-site and the water privileges adjoining, with the ex- 
press desire and wish of the complainant, as often expressed to 
this defendant. That this defendant was repeatedly asked by 
the complainant, why did he not remove one of his mills there? 
And its advantages were pointed out to defendant by complain- 
ant. That'the defendant, yielding at last to the representa- 
tions of complainant, who went with defendant and sailed 
VOL. XIV. 50 
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around the point where the defendant has located his mill, 
and pointed out to defendant the proper line to drive pilings, 
and the proper place to locate his mill, only a day or two be- 
fore the commencement of this defendant’s operations. And 
this defendant having a steam saw-mill on Skidaway Island, at 
great expense and trouble, took the same down and proceeded 
at @ very heavy expense to have pilings driven in reference to 
the erection of said mill; and proceeded to have the necessary 
excavations and levellings made for said mill and its basins, 
upon the very spot where the said complainant had repeatedly, 
and but a few days before, advised this defendant to erect and 
locate them. That defendant, if complainant had made any 
objection (although such objection would have been. improper, 
unjust, and against the express contract of the parties) could 
easily have placed the said machinery, materials, &c., and lo- 
cated the said mill either on Hutchinson’s Island, on his own 
land, or the land of another person, which was offered to him 
at the rent of one hundred dollars per annum. That he pro- 
ceeded with the knowledge of the complainant to place his ma- 
terials and heavy machinery upon said point, and drive his pi- 
lings and excavate the necessary basin and prepare the foun- 
dation of said mill. That he had. expended in money, time 
and labor at least $1,500—the said Shiels having a full knowl- 
edge of all the facts, he being in sight every day the work was 
going on, and actually expressed the wish that this defendant 
should erect a good mill on said site,” &e. 

Believing as we do that the answer is responsive to the call 
of the Bill for discovery, touching the occupancy of the defen- 
dant; or at least that it was connected with and explanatory of 
said responsive matter, we hold that the same was properly 
admitted to go to the jury as evidence in the cause. 

[4.] The next assignment which I shall notice, is the third 
exception on the paper. The Court charged the Jury, that a 
parol agreement is swallowed up in a subsequent written con- 
tract relating to the same subject-matter; but that the parol 
agreement. set. up in the answer as to the mode of enjoying the 
jand, although made anterior to the written agreement, yet if 
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subsequently recognized and acted on by the parties, was com- 
petent testimony. 

[5.] The parol agreement does not contradict, or vary, or 
add to the written contract. The deed made by Major Stark 
to Mr. Shiels was for an undivided moiety of the land with a 
covenant that each, upon partition, should have full benefit of 
the improvements which he might respectively make. The 
deed conveys a title to an interest in land, making Mr. Shiels 
a tenant in common with Major Stark. The parol evidence 
refers to a distinct subject to wit: a division of the land, or 
rather to a license to enjoy a portion of the dand by one of the 
tenants in common in a particular manner. Under this license, 
a heavy expenditure was incurred. The agreement was par- 
tially executed. Would it not be a fraud upon Major Stark 
not to allow this permission to be proved ? 

[6.] But the principal legal question remains yet to be con- 
sidered. The Court charged the Jury, that if Major Stark 
took possession with the assent of Mr. Shiels, and under an un- 
derstanding with him, although he may have occupied all the 
property capable of producing rent, still he was not liable for 
rent to his co-tenant. 

The broad proposition which we understand the Court to lay 
down is this: that occupancy by one co-tenant of the common 
property, by the consent of the other, relieves him from the 
payment of rent. And some of the old authorities certainly 
maintain this doctrine—nay, some of the cases go quite beyond 
this, and hold that liability for rent cannot arise from mere oc- 
cupancy. (Sargent vs. Parsons, 12 Mass. R. 153.) 

[7.] According to the doctrines of the Common Law, one 
tenant in common was not liable to his companion, either for 
- waste or the profits of the joint estate; although he may have 
embezzled the profits, or appropriated the whole to himself. 

[8.] The injustice of this doctrine was obviated in England 
by the Statutes of Westminster, 2, 6, 22, and 4 Anne C. 16, 
Sec. 27. The first giving to joint tenants and tenants in com- 
mon, an action for waste; and the second an account for the 
profits.’ (5 Bac. Abr. 304.) It is to be presumed, from the 
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reasonableness of their provisions, that these acts are in force 
in this State, as they are every where treated, as the general 
law of this country. It may, therefore, now be safely laid 
down as the Law, that a joint tenant or tenant in common, who 
commits waste, or who receives more of the rents and profits 
than come to his share, to be apportioned either according to 
his interest in the estate, or the value of that portion of the 
common property which he occupies, is liable to his co-tenant 
for the waste or for the excess of rents and profits above his 
share, under the Statutory provisions aforesaid, as well as the 
plainest principles of justice. 

In opposition to the principle ruled in 12th Massachusetts, 
it is stated in Dane’s Abr. 1 vol. ch. 8, art 3, p. 170, in treat- 
ing of the action of account, “‘ That it is not necessary that the 
defendant should have received profits otherwise than by his 
occupancy, in order to give a cause of action to the plaintiff 
upon the Statute of Anne. It is sufficient, if he have in any 
way received more of the issues or profits than comes to his 
just share and proportion.” 

And the Court say in Thompson vs. Bostwell, (1 McMul- 
len’s Eq. Rep. 75) “There is nothing, I think, in the objec- 
tion that the defendants did not receive rent, but cultivated the 
lands themselves. ‘To cultivate and have the use of lands 7s 
to. receive the rents and profits, though the occupier is his own 
tenant.” 

[9.] Again: in the same ease, the Court ask: “ But what 
rule shall be adopted when one tenant in common, has occu- 
pied. part of the premises himself? I know of no other, than 
to estimate the rent of the whole premises, and then value that 
portion of the premises occupied by the tenant, in possession, 
in reference to the condition they were in at the time he took 
possession. (P. 77.) 

[10.] And in estimating the value, of that portion of the 
joint-property, occupied by one of the co-tenants, with a view 
to the assessment of rent, it is immaterial what the element 
may be, which contributes to increase the value. It may be 
@ mansion, a mill-seat, or ite productiveness for agricultural 
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purposes. It must be computed as though the estate were let 
to third persons, as tenants. What the lease-hold would be 
worth in market, would be the proper test to determine wheth- 
er one has received more than an equal share. All this is a 
proper subject-matter of proof. 

Admitting, then, that Mr. Shiels did consent that Major 
Stark should occupy the western extremity of the island, for 
the erection of a steam saw-mill—not having the means him- 
self, to use this valuable site for that purpose, should he enjoy 
it free of rent, unless the understanding between the parties 
went to that extent? We think not, most clearly. 

[11.] I know that the shares of joint-tenants and tenants in 
common, are presumed to be equal. But one of the witnesses 
sworn on the trial, testified that the rent of this mill site, was 
worth from one thousand to fifteen hundred dollars at that time, 
and the half of that sum in 1849; and Mr. Gilmer, an Engi- 
neer in the United States service, proves the rent for the two 
preceding years, to be worth from six to seven hundred dollars 
per annum. ‘The lowest price put upon it, by the evidence 
of the defendant, was two hundred dollars a year. And asa 
set-off to this, it was not shown, nor attempted to be proved, 
that the balance of the premises was worth one cent. 

It is not proper, therefore, to infer that in consenting to the 
occupancy of Major Stark, under these circumstances, Mr. 
Shiels intended to waive his right to rent. At any rate, it 
should have been submitted to the Jury, a3 a question of fact, 
to be found by them. 

There is another feature in this case, which should be con- 
sidered in the future investigation of it. It appears from the 
answer of Major Stark himself, that Mr. Shiels proposed en- 
gaging in the lumber business; and that he would be content 
with the water privileges connected with this property, or somuch 
thereof, as might not be needed for his co-tenant’s mill. And 
that this was the consideration which influenced Mr. Shiels to 
suggest, in the beginning, the division, which he is alleged sub- 
sequently to have ratified. It seerhs, however, that some ac- 
tion has been had by the Commissioners of Pilotage, for the 
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City of Savannah, which is believed greatly to have depreciated 
the value of the Eastern portion of this purchase, for the lum- 
ber trade. If this be so—I do not say that it is; it is a mat- 
ter of fact not yet ascertained and established—but I repeat, 
that if this be so, even if Mr. Shiels consented to the tempo- 
rary occupancy of Major Stark, without the payment of rent, 
upon a consideration which has failed, either wholly or in part, 
would he not be entitled to remuneration in the way of rent, 
notwithstanding his agreement? In the decree which has been 
rendered for the partition of the premises, which commends 
itself for its equity, to our hearty approval, except as to the 
item of rent, respecting which, the Jury could not have found 
otherwise than as they did, under the instructions from the 
Bench, it is apparent that the Jury were of the opinion that 
the Western share of the land was of greater value than the 
Eastern, either from the condition of the two at the time the 
parties originally took possession ; or from some supervenient 
cause, which has changed their relative value since. We think, 
upon the whole, that justice requires that this cause should be 
remanded for a re-hearing. 





No. 64.—PapDELForD, Fay & Co. plaintiffs.in error vs. THE 
Mayor AND ALDERMEN OF THE City oF SAVANNAH. 


[{1.] The Ordinance of the City Council of Savannah, “That on the gross 
amount of sales of all negroes, goods, wares and merchandise or other com- 
modity, article or thing sold within the corporate limits of the city of Sa- 
vannah, by any person or persons whomsoever, upon or for a commission, 
premium, per centage or other profit charged or to be charged thereon, or 
on joint account, and when not included in the returns as stock in trade, 
and whether for cash or credit, between the twenty-fourth day of January, 
1842, and the last of April, 1842, inclusive, and annually thereafter, between 
the first day of May in each and every year, and the last day of April in 

each succeeding year, inclusive, there shall be paid by the person so sell- 
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ing, whether commission merchant, broker or agent of any nature or kind 
whatsoever, fifty cents on every hundred dollars of the amount of such 
sales, respectively”, &c., is not unconstitutional, according to the decision of 
the Supreme Court of the U. S. in Brown vs. Maryland, 12 Wheat. 


[2.] That case is overruled by the License Cases, in 5 Howard’s R. 
[3.] And by the Passenger Cases, in 7 Howard’s R. 
[4.] And partly by the case of Groves et al. vs. Slaughter, 15 Pet. 


[5.] .The Constitution is to be construed in the sense in which it was under- 
stood by the makers of it at the time when they made it. 


[6.] This sense is expressed by the four following propositions : 

1. That the Constitution delegated to the General Government, or any de- 
partment thereof, no power by implication, but only delegated such pow- 
ers as it expressly enumerated. 

2. That it delegated no exclusive power, unless the delegation was said to 
be exclusive. 

3. That it laid no prohibition upon the States, except such as it specified. 

4. That the words used in it, if susceptible of more meanings than one, 
were used in the meaning which was least favorable to the delegation 
of power, and most favorable to its retention. 

[7.] The Supreme Court of Georgia is co-equal and co-ordinate with the Su- 
preme Court of the U. S.; and therefore, the latter cannot give the former 
an order, or make for it a precedent. 

[8.] The four propositions are true, anything said or done by the Supreme 
Court of the U. S. to the contrary, notwithstanding. 


[9.] Tried by these, the decision in Brown vs. Maryland, is unconstitutional. 


[10.] Tried by these, the Ordinance in question is not unconstitutional, as 
against the commercial clause. 


[11.] Tried by these, it is not against the clause which prohibits the State to 
tax imports. 
[12.] The meaning of this clause is— 

1. That without the consent of Congress, a State may tax imports for the 

* purpose of executing her. Inspection Laws. 

2. That the net produce of such a tax is for the U. S. 

3. That with the consent of Congress a State may tax imports for any pur- 
pose. 

4, That even without the consent of Congress, a State may tax imports for 
any purpose, subject only to a power in Congress to ‘revise’ and ‘con- 
trol’ the Tax Law. 

5. That the part of the clause giving the ‘net produce’ to the U. S. applies 
only to Tax Laws for inspection purposes. 

[13.] Whether the Court is not bound to presume that this Ordinance was 
passed for executing an Inspection Law, may admit of a doubt. 


[14.] Admitting it not to have been for inspection purposes, yet it is to be 
presumed that Congress has consented to it. 
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[15.]-But if Congress has not consented to it, still it is not void, but only sub- 
ject to be revised and controlled by Congress. 


{16.] If void, it works no wrong to these plaintiffs. 


is Certiorari in Chatham. Application refused by. Judge 
as FLEMING, at Chambers, Dec. 21st, 1853. 


The City Council of the City of Savannah, passed the fol- 
lowing Ordinance: “ And be it farther ordained, that on the 
gross amount of sales of all negroes, goods, wares and merchan- 
dize, or other commodity, article or thing, sold within the cor- 
porate limits of the City of Savannah, by any person or per- 
sons whomsoever, upon or for a commission, premium, per cent- 
age or other profit, charged or to be charged thereon, or on 
joint account, and when not included in the returns as stock in 
trade, and whether for cash or credit, between 24th January, 
1842, and the last of April, 1842, and annually thereafter, be- 
tween 1st May in each and every year, and the last day of 
April in each succeeding year, inclusive, there shall be paid 
by the person so selling, whether commission merchant, trader 
or agent, of any nature or kind whatever, fifty cents on every 
hundred dollars of the amount of such sales respectively”. 

Padelford, Fay & Co. commission merchants, refused to pay 
the tax upon goods and merchandize imported into this State, 
and sold by them in the original casks and packages, upon 
commission, upon the ground that the laying of this tax was a 
violation of the Constitution of the United States. Upon cer- 
tiorari before Judge Fleming, this objection was overruled, 
and this decision is assigned as error. 


Law & Bartow, for plaintiff in error. 
GRIFFIN, for defendant in error. 
By the Court.—Brnnine, J., delivering the opinion. 


But a single question is presented for decision in this case ; 
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and that is, whether the Ordinance of the City Council of Sa- 
vannah violates the Constitution of the United States. 

The plaintiffs in error insist that it violates two of the pro- 
visions of the Constitution—that which declares that Congress 
shall have power “ To regulate commerce with foreign nations 
and among the several States”; and that which declares that 
“No State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its Inspection Laws’. 

The question is one of the utmost importance. The State 
has passed many/unconstitutional Tax Laws, if this be uncon- 
stitutional. The great Tax Act of 1804, declared that “ Thir- 
ty-one and a/quarter cents shall be levied on every hundred 
dollars’ valug of all person’s stock in trade’’. 

Also, “That any non-resident who shall expose to sale any 
goods in this State, shall, on his arrival, or within seven days 
after entering the same, make return,” &e. 

The Act of 1821 declares that there shall be paid to the 
State “ A tax of thirty-one and a quarter cents on every hun- 
dred dollars’ value of stock operated upon by the Steamboat 
Company of Georgia”. 

The Act of 1840 declares that the tax ‘‘ On capital employed 
in the business of Brokerage, and capital employed by Insu- 
rance and Trust Companies, in this State, shall be the thirty- 
one and a quarter cents on every hundred dollars so invested”. 

The Act of 1845 lays “ On all agencies of Banks authorized 
by other States, and kept within this State, a tax of eight 
cents on every hundred dollars, on the amount of exchange 
bought and sold”. 

The Act of 1850 imposes a tax on “ Each and every agent 
of any foreign Bank or individual residing in another State, 
doing business in this State’. 

The same principle that will make the Ordinance of the City 
Council unconstitutional, will equally make these acts so. In- 
deed, if the Ordinance violates the provision in the Constitu- 
tion, as to the regulation of commerce, it is not very easy to 
see what is left to a State to tax. It can lay no tax that will 
VOL. XIV. 56 
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not more or less affect commerce ; more or less prevent con- 
sumption, and without consumption there can be no commerce. 

The question, then, deserves the most serious consideration. 

The question, it is insisted by counsel for plaintiff, has been 
settled in their favor by the decision of the Supreme Court of 
the U. S. in the case of Brown et al. vs. Maryland, 12 Wheat. 
419. That case, therefore, will be noticed. 

The case grew out of an Act of Maryland, “ That all impor- 
ters of foreign articles or commodities of dry goods, wares or 
merchandize, by bail or package, or of wine, rum, brandy, 
whiskey and other distilled spirituous liquors, &c. and other 
persons selling the same by wholesale, bale or package, Xe. 
should, before they were authorized to sell, take out a license, 
for which they should pay fifty dollars. 

The plaintiffs in the case “ Imported and sold one package 
of foreign dry goods, without having license to do so.” 

The Supreme Court determined that this Act was a breach 
of each of the two clauses of the Constitution which I have 
quoted. 

In relatfon tp its being a violation of the clause which pro- 
hibits the States from laying any tax on imports or exports, 
without the consent of Congress, the Court, through Marshall, 
C. J. say, “It may be conceded, that the words of the prohi- 
bition ought not to be pressed to their utmost extent”. “But 
while we admit that sound principles of construction ought to 
restrain all Courts from carrying the words of the prohibition 
beyond the object the Constitution is intended to secure, that 
there must be a point of time when the prohibition ceases, and 
the power of the State to tax commences ; we cannot admit that 
this point of time is the instant that the articles enter the coun- 
try.” “It is sufficient for the present to say, generally, that 
when the importer has so acted upon the thing imported, that 
it has become incorporated and mixed up with the mass of pro- 
perty in the country, it has perhaps lost its distinctive charac- 
‘ter as an import.” ‘This indictment is against the importer, 
for selling'a package of dry goods in the form in which it was 
imported, without a license. This state of things is changed, 
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if he sells them or otherwise mixes them with the general pro- 

perty of the State, by breaking up his packages and travelling 

with them as an itinerant pedlar.” 
The amount of this is, that although the mere introduction 

of an import into a State does not make it cease to be an im- 
port, yet, if the importer so act upon it as to make it become 
incorporated and mixed up with the mass of property in the coun- 
try, as by selling it or breaking up the package in which it is 
contained, it does then cease to be an import; and that assoon 
as it ceases to be an import, it may be taxed by the State. 

Is this case analagous to the one we are deciding? It is not. 
It was a case in which the Law prohibited the importer from 
selling the import. This is a case in which the Law lets him 
sell the import, but lays a tax on what he gets for it, on the 
gross amount of money which he receives for it. Now this 
money, it is, which is taxed. And 7t is something which “ Had 
been incorporated and mixed up with the mass of property in 
the country.”’ Something as different from “A package of 
dry goods, in the form in which it was imported”, as that pack- 
age, when sold, would be different from itself, in the form in 
which it was imported, or as that package, when broken up, 
would be different from itself, before its being broken up. 

According to the principles, then, of Brown vs. Maryland, 
the State can, rather than cannot, tax this something—this 
inoney—the proceeds of the sale of the imports. 

Again, the gross amount of sales are not the exact equiva- 
lents to the seller of the things sold. This amount is made of 
the cost of the goods sold and of the seller’s profits, on them. 
Where do these profits come from? They, at least, are not 
imports. A tax on the gross amount of sales, isa tax, in part, 
on these profits. 

' And all of the expenses to which the importer is put, after 
his import gets into the country, to bring it to sale, also enter 
into the gross amount of sales. His agents, his store-houses, 
his insurers, all cost him money. This cost he puts in the price 
of the import when he sells it. Now cannot the State lay a 
tax on these profits—these services of agents—these storages— 
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these insurances? A tax on the gross amount of salesis a tax, 
in part, on these things. But a tax on the naked import, is not 
a tax onany of them. I say in part; but would not a Court 
be justified, in order to save its State from the imputation of 
haying violated the Constitution, to presume that the whole 
tax was intended to be on this part—the part of the “gross 
amount of sales,” due to these several items, and that the whole 
gross amount of sales was adopted merely as a convenient mea- 
sure of the tax. Be this as it may, there is certainly a marked 
difference between “imports” and the “gross amount of the 
sales’’ of imports. 

But the Ordinance is not confined to the gross amount of 
the sales of zmports. Imports are not mentioned in it. It is 
a general Tax Law. It laysa tax on the gross amount of 
sales of all negroes, goods, wares and merchandize, or other 
commodity, article or thing sold within the corporate limits of 
Savannah, by any person, upon a commission, &c. “ Between 
the first day of May in each and every year, and the last day 
of April in each succeeding year’’, &c. 

The tax is upon the gross amount of the sales arising from a 
whole year’s business, and dealing in articles of whatever kind. 

This shows the zntention to have been to put articles of im- 
port, to say the least, upon no worse footing than domestic 
products. And it is not said, in Brown vs. Maryland,_ that 
the State must discriminate in favor of the foreigner, and not 
tax him when she taxes her own citizens. But it is said, in 
that case, “‘ That in our complex system, the object of the pow- 
ers conferred on the government of the Union, and the nature 
of the often conflicting powers which remain in the States, must 
always be taken into view, and may aid in expounding the 
words of any particular clause”. Now, what was the object of 
this prohibition? In a word, was the object to put foreigners 
in a better condition than natives? We know the object was 
not to put citizens of other States in that better condition, for 
as to this, the Constitution, in another clause, says—“ The cit- 
izens of each State shall be entitled to all privileges and immu- 
nities of citizens in the several States”. They shall be equal 
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to citizens not better off than citizens. If, then, the object was 
not to put foreigners in a better condition than natives, the ob- 
ject was not to prohibit such an Ordinance as this, for it mere- 
ly puts them upon the same footing as that of citizens. But, 
indeed, the great object of this clause, as the history of it shows, 
and to which I may hereafter refer, was to prevent the sea- 
board States from taxing the imports of the interior States, as 
those imports passed through the former States to the latter. 
To do this effectually, discriminating taxes have to be laid up- 
on such imports. But this is not a discriminating tax. 


According, then, to the principles laid down in Brown vs. 
Maryland, this Ordinance is not a violation of the clause of 
the Constitution which prohibits the States to tax imports. 

Is it, according to those principles, a violation of the power 
delegated to Congress, ‘To regulate commerce with foreign 
nations and among the States?” It is not. Those principles 
apply equally to both clauses of the Constitution. If the 
*‘ gross amount of sales” is not an import, or not imports, it is 
not any thing which belongs to foreign or interstate commerce, 
and therefore, not any thing falling under the power to regu- 
late such commerce. 


[1.] According, then, to the principles laid down in Brown 
vs. Maryland, this Ordinance is not unconstitutional. This is 
the opinion of every member of this Court. But speaking for 
myself, I am not willing to let the decision rest on this ground 
alone. I do not wish to be considered, by implication, as ad- 
mitting that I think the decision in Brown vs. Maryland to be 
right, or as admitting that I think a decision of the Supreme 
Court of the U.S. is a binding precedent for this Court. And 
I prefer, too, to put the decision upon the Constitution itself, 
as I understand the Constitution, rather than upon any decis- 
ion. I shall, therefore, consider the case further. 


In my opinion, the following propositions are true: 


1. The decision in Brown vs. Maryland, has been overruled 
by the Supreme Court of the U. S. itself. 


2. The Constitution is to be construed in the sense in which 
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it was understood by the makers of it at the time when they 
made it. 

3. According to this sense, the Supreme Court of the U. S. 
has no appellate or other jurisdiction over this Court, and can- 
not, therefore, make a precedent for it. 

4. According to this sense, Brown vs. Maryland, ought to 
be overruled, if it has not been. 

5. And according to this sense, the decision of the Court be- 
low, in this case, ought to be affirmed. 

These are propositions of some import. I shall, therefore, 
hold myself excused, if I go somewhat at large, into the proofs 
by which I think they are established. I, alone, am responsi- 
ble for them, and for all that may be said in their support. 
What the other members of the Court may think of them, or of 
anything I may say in their support, I know not. 

1. Has Brown vs. Maryland been overruled? It has, by 
several decisions of the Supreme Court; and first, by the de- 
cisions in the License Cases. ‘There were three of those cases, 
one from New Hampshire, one from Massachusetts, and one 
from Rhode Island. 

The facts in the N. Hampshire case were these: N. Hamp- 
shire by law, forbade ‘‘ Any person, without a license, to sell 
wine, rum, gin, brandy, or other spirits, 7m any quantity” .— 
Certain persons of the name of Pierce, bought a barrel of gin 
in Boston, brought it coastwise into N. Hampshire, and in N. 
Hampshire sold it. For this they were indicted under the 
aforesaid law, and were found guilty, notwithstanding their in- 
sisting that the law violated these same two provisions of the 
Constitution. They took their case up to the Supreme Court 
of the U. S.; and it affirmed the decision of the Court in N. 
Hampshire. (5 How. 554.) 

Now this case is similar to that of Brown vs. Maryland, in 
every material respect, except that the article sold in it, was 
not an import from a foreign nation, but from a neighboring 
State. But the decision in Brown vs. Maryland, was declar- 
ed to be equally applicable to the case of importations from a 
sister State. (12 Wheat. 449.) 
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To the extent, then, of. ‘commerce’ and ‘imports’ ‘ among 
the States’, this decision overrules Brown. vs. Maryland.— 
This, indeed was admitted by the counsel for per in er- 
ror, in the case now under consideration. 

The Massachusetts case grew out of a Law of that State, 
which forbade the sale of liquors in Jess quantity than twenty- 
eight gallons, without a license. One Thurlows sold liquor’ in 
less quantities than twenty-eight gallons ; and some ‘of it so 
sold, was of foreign product. The Court in Massachusetts 
first, and then the Supreme Court of the U. S., held the Law 
to be no violation of the Constitution. 

In the last Court, the case was argued by Webster, Choate 
and Hallet, for the retailer; and in the argument, we have Mr. 
Webster’s and Mr. Choate’s exposition of Brown vs. Mary- 
land. They rested their argument exclusively upon that case. 
They say the effect of the law was such, that in the county of 
the plaintiff’s residence, containing 100,000 inhabitants, no li- 
cense had been granted for six years. 

And as to what Brown vs. Maryland decides, this is what 
they say: 

“What is the extent of the effect of an Act of Congress? 
Regarded asa license to, or contract with the importer, com- 
municating a right to sell, according to the views in Brown vs. 
Maryland, 447, what is its extent? The plaintiff contends 
that it would be repugnant to, and in fraud of the license, 
either to ordain that no one shall buy of the importer; or to 
ordain that no one having bought, shall re-sell: because either 
prohibition would totally defeat the license itself. The license 
is a license to carry the article to market; to trade in it; to 

have access with it to the consuming capacity of the country. 

‘**The ground on which Congress legislate, in passing such 
an Act, and the just expectations and reasonings of the im- 
porter, prove this. 

“The interception of the article, in the hands of the first 
buyer, on its way to a market, excludes it from market, and 
shuts the importer from the country as really as if he: were 
prohibited to sell.” 
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This is the view of Webster and Choate, as to Brown vs. 
Maryland. And is it possible to doubt its’ correctness ?— 
‘The license (the Act of Congress) is a license to carry the 
article to a market, to trade in it, to have access with it-to the 
consuming capacity of the country” ; that is, to be allowed to 
sell by retail. Without retail, dhie can be no ate aia 
worth talking about. (5 How. 505, 513.) 

The decision in Brown vs. Maryland says, that the States 
cannot prohibit the sale of imports by wholesale. The reason 
of the decision equally says, that they cannot prohibit the sale 
‘of imports by retail. 

Now the decision in this Massachusetts License Case says, 
that the States may prohibit the sale of' imports, by retail— 
the reason of the decision equally says, they may prohibit 
their sale by wholesale. This reason is, that the States have 
power to stop the consumption of the article. And this may 
be done as effectually by a prohibition of one sort of sale, as 
by a prohibition of the other. The reason, then, on which the 
decision in Brown vs. Maryland is made to stand, is repu- 
diated by this decision ; and when the reason of a decision. is 
repudiated, the decision itself is overruled. It is true, perhaps, 
that this ought ‘to be said at the time when the reason is repu- 
diated ; otherwise, the ghost of the overruled case may fright- 
en the timid or mislead the weak. 

The Rhode Island Case was not unlike the Massachusetts 
Case. ; 

These cases not only overrule the case of Brown vs. Mary- 
land ; but they establish just the opposite principle to the one 
which it established. They establish the principle that an. ar- 
ticle from abroad ceases to be an import—ceases tobe an ar- 
ticle of foreign commerce, the instant it enters, with’ the 
permission of the government of the home territory. And. if 
it is ever to ‘cease to be an import at. all—ever to lose its for- 
eign attributes and become naturalized, is not this the point'of 
time at which the change must take place? The article. un- 
dergoes no farther transformations, except’ such, as domestic ar- 
ticles undergo. Why, then, should the time when the change 
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is to take place, be put off until the article comes to second or 
third hands; or until it comes to the consumer; or until it 
is broken up into fragments. No reason appears for such post- 
ponement. If postponed, the selection may as well be of one 
of the points of time as of another. There is nothing in them 
to justify a preference of one to another. Not only so, but 
nothing is gained to the importer or to anybody, by any such 
postponement. 

And this is the ground upon which the opinion of one of the 
Judges is frankly put—Mr. Justice Daniel. He says: “ Im- 
ports in a political or fiscal, as well as in common practical ac- 
ceptation, are properly commodities brought in from abroad, 
which either have not reached their perfect investiture or their 
ultimate destination, as property within the jurisdiction of the 
State; or which still are subject to the power of the Govern- 
ernment, for a fulfilment of the conditions upon which they 
have been admitted to entrance: as for instance, goods on 
which duties are still unpaid, or which are bonded, or in public 
ware-houses. Sosoon as they are cleared of all control of the 
Government which permits their introduction, and have become 
the complete and exclusive property of the citizen or resident, 
they are no longer imports in a political, or fiscal, or common 
sense.” 

It follows from this notion of an import, that the right of 
sale is not an incident of an import. 

This, indeed, is the necessary conclusion from what was the 
actual decision of the whole Court, but it is not expressed by 
any of the Judges, except Mr. Justice Daniel and Mr. Jus- 
tice Woodbury. They express it, each for himself. (5 How. 
615, 616, 619.) The latter uses this strong language—“ Jt zs 
manifest, also, whether as an abstract proposition or practical 
measure, that a prohibition to import is one thing, while a pro- 
hibition to sell without a license, is another and entirely differ- 
ent’’. 

It is true, the other Judges do not disavow, in words, the 
principles of Brown vs. Maryland. They adopt a different 
mode, but one which equally effects the same object—the gen- 
VOL. XIV. 57 
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tle mode of making a distinction where there is not a differ- 
ence—a mode long since canonized by the courtesy or timidity 
of Courts, but a mode which is a most fruitful source of litiga- 
tion. When a case is overruled, why ought it not to be over- 
ruled effectually, so that it may no longer mislead ? 

Mr. Chief Justice Taney, Mr. Justice Catron and Mr. Jus- 
tice Nelson, put their judgments chiefly, if not altogether, upon 
the ground that the Laws of Massachusetts and R. Island only 
interfere with the retail selling of the article imported, after 
it has left the hands of the importer, and not with the wholesale 
selling of it while it remains in his hands. But this, as we 
have seen, is sufficient to overrule the whole case of Brown vs. 
Maryland. This takes its life out of it. 

Mr. Justice MeLean and Mr. Justice Grier, also put. their 
decisions upon this ground, in part, and in part upon the ground 
that the States retain a “ police’ power, and that these Laws 
of Massachusetts and R. Island, as well as those of N. Hamp- 
shire, were made in the exercise of that power. 

Now, if a Law, regulating the sale of wines and spirituous li- 
quors, is a Police Law, why is not a Law, regulating the sale 
of any other commodity, equally a Police Law? That wines 
and spirits are ordinary articles of traffic—indeed, most impor- 
tant articles of traffic, is known to all. At the time when this 
decision was made, viz: 1847, the value of imported wines and 
spirits amounted to over $3,000,000, a value greater than that 
of any other article of foreign commerce, except three or four. 
They are made articles of traffic by the Commercial Acts of 
Congress. If, therefore, a State, by virtue of its Police Power, 
may regulate their sale, notwithstanding those Acts, why may 
it not, by virtue of the same power, regulate the sale of any 
other article, made an article of traflic, by those Acts? And 

if this be so, the amount of it is, that a State may, by virtue of 
its Police Power, impose a tax on the sale of any article brought 
into it from abroad, as soon as it enters its territory, whether 
it be in the hands of the importer or in the hands of any body 
else. And this result is equally fatal to the decision in Brown 
28. Maryland. 
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[2.] Upon the whole, it seems necessary to say that the case 
of Brown vs. Maryland, is overruled by these License Cases. 
And this effect have also the decisions in the Passenger Ca- 
ses. 

These cases arose out of Laws made by Massachusetts and 
N. York, respectively, which Laws declared, in substance, that 
no alien passenger should land on their shores, until he had 
paid a tax. 

A question was made before the Courts of New York and 
Massachusetts, respectively, whether these Laws were not in 
violation of the aforesaid two clauses of the Constitution. The 
Supreme Court of New York decided that the N. York Law 
was not. Its decision was appealed from, and the case was 
carried before the Court of Errors of N. York. That Court 
affirmed the decision. 

The Supreme Court of Massachusetts, also, decided the Mas- 
sachusetts Law not to be unconstitutional. 

Both cases were carried up to the Supreme Court of the U. 
S. and that Court decided, by five Judges to four, Justices 
Wayne, Catron, McLean, Grier and McKinley, to Chief Jus- 
tice Taney, Justices Nelson, Daniel and Woodbury, that the 
Law was unconstitutional. 

The ground on which the majority put their decision was, 
that as long as the passenger remained on shipboard, he was 
to be considered an import, and to belong to foreign commerce, 
which import Congress had “regulated” by law, and that any 
tax on it by a State, was both a tax upon an import and a reg- 
ulation of commerce, and was therefore prohibited by each of 
the aforesaid clauses of the Constitution. They held, however, 
that as soon as the passenger leaves the ship and lands and 
mingles with the citizens of the State, he becomes a subject of 
State taxation. Mr. Justice McLean said, “It is a tax upon . 
a commercial operation—upon what may, in effect, be called 
an import. In a commercial sense, no just distinction can be 
made, as regards the Law in question, between the transporta- 
tion of merchandize and passengers. For the transportation 
of both, the ship-owner realizes a profit, and each is the subject 
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of a commercial regulation by Congress. When the merchan- 
dize is taken from the ship, and becomes. mingled with the pro- 
perty of the people of the State, like other property, it is sub- 
ject to the local Law; but until this shall take place, the mer- 
chandise is an import, and is not subject to the taxing power 
of the State, and the same rule applies to passengers. When 
they leave the ship and mingle with the citizens of the State, 
they become subject to its Laws’. (7 How. 405.) 

Of the other Justices, of the majority, Wayne and Mc Kin- 
ley concurred with McLean ; and Catron, in his opinion, -also 
occupied this ground; and with him concurred Grier. Cat- 
ron said—“ Again, give the argument all the benefit it claims, 
concede the full municipal power of the State to tax all per- 
sons within her territory, as a general rule, whether they have 
been there a year or an hour, and still she could not impose a 
capitation tax on these passengers, by the hand of her own tax 
collector. The tax was demanded while they were on board’’. 
(7 How. 447.) And again, “ It is also insisted that the States 
may tax all persons and property within their respective juris- 
dictions, except in cases where they are affirmatively prohibit- 
ed. This is a truism not open to denial. But Constitutional 
exceptions to the State power, are so broad as to render the 
claim valueless in the present instance. States cannot lay ex- 
port duties, nor duties on imports, nor tonnage duties on ves- 
sels. If they tax the Master and crew, they indirectly lay a 
duty on the vessel. Ifthe passengers on board are taxed, the 
protected goods, the imports, arereached”. (Ibid. 452.) 

The position, then, of the majority is, that the passenger, as 
long as he remains on shipboard, continues to be an import 
and an article of foreign commerce, not taxable by a State; 
but as soon as he steps on land and mingles with the citizens, 
he ceases to be an import, and ceases to belong to foreign com- 
merce, and becomes taxable by the State on whose shores he 
steps. Now, in the case of this “import,” there can be no 
“breaking of bulk,’ no opening of “ package,” no “sale by re- 
tailor by wholesale,” after it enters the country, to effect this 
change. The passenger—import—steps from ship to shore ; 
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that makes the transformation. And why not? there is but 
one step from the sublime to the ridiculous. But according to 
Brown vs. Maryland, something has to be done, after the im- 
port gets on shore, before it ceases to be an import. It does 
not cease to be one the instant it enters the country. Mar- 
shall, C. J. says: “‘ But while we admit that there must be a 
point of time when the prohibition ceases, and the power of 
the State to tax commences, we cannot admit that this point of 
time 7s the instant that the articles enter the country”. The 
decision of the majority, in these passenger cases being, that 
the instant the import—-the passenger—enters the country, he 
becomes taxable by the State, that decision necessarily over- 
rules the decision in Brown vs. Maryland. 

Is it to be said that from the peculiarity of this import——the 
dash of the human which it has in it—the condition as to 
“breaking package” and so forth, applicable to ordinary im- 
ports, to make them cease to be imports, is to be dispensed 
with? Be it so; still, there is left enough in the decision to 
overrule Brown vs. Maryland. The point of the decision in 
| that case is, that a State has no power by which it can defeat 

importations, and that a power to tax the import whilst it is 
an import, is a power by which it could defeat importations. 
| Now, as we have seen, a power to tax the article of import, 
after it has ceased to be an import, by being mixed “ with the 
mass of property of the country’, a power to tax it in any of 
its forms, divided or undivided, or at any of its stages, inclu- 
ding the last stage, that of its consumption, is, if exerted, just as 
effective. to defeat its importation as is a power to tax it 
whilst it‘is in the hands of the importer, and before it has ceased 
to be an import; so, a power to tax passengers after they have 
landed is, if exerted, equally as effective to keep them from 
ever landing—from ever thinking of trying to land—as is a 
power to tax them before they have landed. 

But notwithstanding this, the majority of the Judges consid- 
er the State to have the power to tax the passenger, after he 
has landed and mingled with its citizens; to have the power to 
pass a Law, the effect of which would be, to prevent passen- 


























454 SUPREME COURT OF GEORGIA. 
Padelford, Fay & Co. vs. Mayor and Ald. City Savannah. 








gers from landing at all; that is to say, to have a power by 
which it can stop immigration—importation. This is in the 
tush of Brown vs. Maryland. 

[3.] The decisions, therefore, in the passenger cases, over- 
rule Brown vs. Maryland. 

[4.] The decision of the Supreme Court of the U. 8S. in 
Groves et al. vs. Slaughter, affirms the principles laid down by 
the same Court, in the New Hampshire License Case, viz: 
that as to commerce between State and State, the States may 
regulate, provided they do not make any regulation which shall 
be in conflict with some regulation of Congress. (15 Peters, 
510.) The question in Groves et al. vs. Slaughter, was as to 
a State’s right to prohibit the introduction of slaves into its 
limits, “‘ as merchandize or for sale.’ The Court held, Bald- 
win dissenting, that a State had this right. And would any 
one maintain that a State had not equally this right, with res- 
pect to the importation of slaves from Africa or Cuba? Yet, if 
Brown vs. Maryland be Law, a State could not do that. That 
could only be done by Congress. 

But if the case of Brown vs. Maryland has not been over- 
ruled I think it should be. I consider it to be a decision not 
warranted by the Constitution. 

[5.] Whether it is or not, is therefore a question which I now 
proceed to discuss. In discussing it, I shall assume one prop- 
osition to be true, that the Constitution, like every other instru- 
ment made by men, is to be construed in the sensein which tt 
was understood by the makers of tt at the time when they made 
it. To deny this is to insist that a fraud shall be perpetrated 
upon those makers or upon some of them. . 

Can the sense in which the makers of the Constitution under- 
stood it at the time they made it, be now ascertained? The 
Constitution was made by conventions, of the States called for 
the purpose of examining its meaning, and of adopting or re- 

jecting it according as they liked that meaning or disliked it. 
These conventions were, in the great majority of cases, divided 
into two parties, one in favor of adopting the Constitution, and the 
other against adoption unless it should be amended. These par- 
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understood it is to be drawn. 


ties debated the important clauses of the Constitution and other- 
wise manifested their sense of its meaning. The proceedings 
of a large majority of these conventions are preserved. They 
are to be found in Elliot’s Debates. This, then, is one source 
from which the sense in which the makers of the Constitution 


How from this source? It is manifest, that what the party 
friendly to adoption said, was the meaning of the Constitution, 
was the meaning which they understood it to have, was the 


makers. These all throw light on the subject. 


what the people thought in respect to its meaning. 





meaning which the makers of the Constitution understood it to 
have; for they being the majority were the makers of it. Now 
these debates and proceedings show what the party friendly to 
the adoption of the Constitution said was this meaning. 

They also contain the acts of ratification and the propositions 
and recommendations for amendment of the Constitution—of its 


There are other sources from which evidence may be drawn, 
such as the contemporary and continued Acts of the States, 
showing their view of the meaning of the Constitution, and the 
manifestations of popular sentiment about the time of the adop- 
tion of the Constitution, or soon afterwards, and since, showing 


The question what the makers of the Constitution meant by 


the instrument which they made, is eminently a question of 
fact. It is, in its own nature, in the highest degree historical. 
| To get the meaning fully, we must have a view of the Act—the 
| actors and the circumstances—we must see the instrument it- 
self—the makers of the instrument—and the facts standing 


around the instrument. 


I pretend not to see all this—still I think I see some of it, 


and what I sce I shall attempt to bring forward. 


, It will appear, I think, from the evidence which I shall pro- 
| duce that the sense in which the makers of the Constitution un- 
derstood it, when they made it, is expressed in the following 


propositions : 





1. That the Constitution delegated to the General Govern- 
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ment or any department thereof, no power by zmplication, but 
only delegated such powers as it expressly enumerated. 

2. That it delegated no exclusive power, unless the delega- 
tion was sazd to be exclusive. 

3. That it laid no prohibition upon the States, except such 
as it specified. 

4, That the words used in it, if susceptible of more meanings 
than one, were used in the meaning which was least favorable 
to the delegation of power, and most favorable to its retention. 

Let us, then, go to the proofs. And first, to those contained 
in the debates and proceedings of the State Conventions which 
agreed to the Constitution. In these proofs will be found 
evidence to apply to all of the four propositions, but exponently 
to the first, second and third. I shall not, in every instance, 
stop to show the application of the evidence to the particular 
point to which it will apply. 

Let us commence with the convention of Massachusetts. 

In this convention, Parsons, a friend to the adoption of the 
Constitution, and after its adoption, the most distinguished 
Judge that Massachusetts ever had, said, “‘ It was objected that 
by giving Congress a power of direct taxation, we give them 
power to destroy the State Governments by prohibiting them: 
from raising any moneys: but this objection is not founded in 
the Constitution. Congress have only a concurrent right with 
each State in laying direct taxes—not an exclusive right—and 
the right of each State is equally extensive and perfect as the 
right of Congress. Any law, therefore, of the U: S. for secu- 
ring to Congress more than a concurrent right with each State 
is usurpation and void.” (2 Hil. Deb. 93.) 

The paragraph which provides “ That the writ of habeas cor- 
pus shall not be suspended, unless in cases of rebellion or in- 
vasion” ‘“ Was read, when, after a question by Gen. Thompson, 
Hon. Mr. Adams, in answer to an inquiry of the Hon. Mr. 
Taylor, said, that this power, given to the General Gov- 
ernment, to suspend this privilege in cases of rebellion and in- 
vasion, did not take away the power of the several States, to 
suspend tf they shall see fit.” (2 Ell: Deb. 108.) 
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So Judge Sumner, “ Congress have only power to suspend 
the privilege to persons committed by their authority. A per- 
son committed under the authority of the States will still have 
a right to this writ.” (Jd. 109.) 

After the debate had come to a close, “Mr. Parsons moved 
that this Convention do assent to and ratify this Constitution.” 

This motion seems to have been received with doubtful fa- 
vor. Gen. Heath, after some strong appeals to the Conven- 
tion for a union, acknowledged, “‘ But I have observed from 
the first, that many gentlemen appeared opposed to the sys- 
tem; and this, I apprehend, arises from their objections to 
some particular parts of it. Is there not a way in which their 
minds may be relieved from embarrassment? I think there is’. 
And then he proceeded to state the way which was to ratify 
the Constitution as it was, and at the same time propose amend- 
ments to it, to meet the objections to it. (2 Hl, Deb. 122.) 

After Gen. Heath sat down, his Excellency the President, 
(who was John Hancock) rose and observed, “That unfortu- 
nately, through painful indisposition of body, he had been pre- 
vented from giving his attendance in his place; but from the 
information he had received, and from the papers, there ap- 
peared to have been a great dissimilarity of sentiments in the 
Convention. To remove the objections of some gentlemen, he 
felt himself constrained, he said, to hazard a proposition for their 
consideration. My motive, says he, arises from my earnest de- 
sire to this Convention, my fellow-citizens and the public at 
large, that this Convention may adopt such a form of Govern- 
ment as may extend its good influence to every part of the 
United States, and advance the prosperity of the whole world. 
His situation, his Excellency said, had not permitted him to 
enter into the debates of the Convention—it however appeared 
to him necessary, from what had been advanced in them, to 
adopt the form of Government proposed; but observing a di- 
versity of sentiment in the gentlemen of the. Convention, he 
had frequently had conversation with them on the subject; and 
from ‘this conversation, he was induced to propose to them 
whether the introduction of some general amendments would 
VOL. XIv. 58 
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not be attended with the happiest consequences. For that pur- 
pose, he should, with the leave of the Honorable Convention, 
submit to their consideration a proposition, in order to remove 
the doubts and quiet the apprehensions of gentlemen.” 

He then read his propositions—the first of them was in the 
following words: “ First, that it be explicitly declared, that all 
powers not expressly delegated by the aforesaid Constitution, 
are reserved to the several States, to be by them exercised.” 

These propositions being thus submitted to the Convention, 
John Adams moved that they should be taken under consider- 
tion by the Convention. (2 Hil. 120, 121, 122, 123,:125.) 

He prefaced his motion with a speech, in which these words 
are to be found: “Mr. President, I feel myself happy in con- 
templating the idea that many benefits will result from your 
Excellency’s conciliatory proposition to this Commonwealth 
and to the United States; and I think it ought to precede the 
motion made by the gentleman from Newberryport, (Parsons, the 
motion being to ratify the Constitution) and to be at this time 
considered by the Convention. I have said that I have had 
my doubts of this Constitution. J could not digest every part 
of it as readily as some gentlemen ; but this sir; is my misfor- 
tune—not my fault. Other gentlemen have had their doubts ; 
but in my opinion, the proposition will have a tendency to re- 
move such doubts, and to conciliate the minds of the Conven- 
tion and the people without doors.” “I have observed the 
sentiments of gentlemen on this subject, as far as Virginia ; 
and I have found that the objections were similar in the news- 
papers, and in some of the Conventions.” (2 Hl. Deb. 123-4.) 

This motion was debated; and Mr. Adams again spoke.— 
He said, among other things, “ Your Excellency’s first propo- 
tion is, ‘that it be explicitly declared, that all powers not ex- 
pressly delegated to Congress, are reserved to the several States, 
to be by them exercised.’ This appears to my mind to be a 
summary of a bill of rights, which gentlemen are anxious to 
abtain. Itremoves a doubt which many have entertained, re- 
specting the matter.” ‘It is consonant with the second article 
in the present Confederation.” (Id. 131.) 
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Parsons, Dana, Strong and others, warm friends of the 
Constitution, earnestly urged the adoption of the proposition. 

At length the proposed amendments were referred toa com- 
mittee. This committee reported a form of ratification appli- 
cable to the Constitution ; and added to the form these words : 
‘“‘ And as it is the opinion of this Convention, that certain 
amendments and alterations in the said Constitution, would re- 
move the fears and quiet the apprehensions of many of the 
good people of this Commonwealth, and more effectually guard 
against an undue administration of the Federal Gove nt, 
the Convention do therefore recommend that the following al- 
terations and provisions be introduced into the said Constitu- 
tion: First, that it be explicitly declared, that all powers not 
expressly delegated by the aforesaid Constitution, are reserved 
to the several States, to be by them exercised.” 

Then follow eight others—then is added: “And the Con- 
vention do, in the name and in the behalf of the people of this 
Commonwealth, enjoin tt upon their representatives in Con- 
gress, at all times, until the alterations and provisions afore- 
said have been considered agreeably to the 5th article of the 
said Constitution, to exert all their influence, and use all rea- 
sonable and Jegal methods to obtain a ratification of the said 
alterations and provisions, in such manner as is provided in said 
article.” 

The question was then put, whether the Convention would 
accept of this report; and it was decided in the affirmative, by 
a close vote, viz: 187 to 168. (Jd. 176-7-8.) 

It is apparent, from these few extracts, that there was a very 
strong opposition to the Constitution—one so strong as to make 
it extremely doubtful whether a majority could be obtained for 
its adoption. This opposition, it appears too, all rested on ob- 
jections which resolve themselves into this: the State was giv- 
ing up-too much power to the General Government; especially 
as there was some room to doubt the extent of some of the grants 
of power. Itis evident that power was a thing which the Con- 
vention wished to give, in the very least possible quantity; 
and it is equally evident that they were anxious to remove 
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everything from which the unscrupulous might argue that they 
had granted more power than they had-actually. expressed in 
the grant. Hence, they were not satisfied with assurances 
from the friends of the Constitution, that the States would 
have ‘concurrent’ power with the General Government, as to 
taxes ; the habeas corpus, &c.; and that this concurrent power 
would be ‘ perfect’—that is to say, notwithstanding assurances 
that it was necesssarily to be implied that no power was given 
to the General Government, except such as was. expressly giv- 
en;’and none given exclusively, except it was said to be ex- 
clusive. ‘These friends had to go farther: they had to agree 
to enjoin it upon their Representatives in Congress, ‘To exert 
all their influence, and use all reasonable and legal methods to 
obtain a ratification of said alterations and provisions’, one of 
which was, as we have seen, “That it be explicitly declared, 
that all powers not expressly delegated by the aforesaid Con- 
stitution, are reserved to the several States, to be by them ex- 
ercised.”’ 

The meaning of this article plainly is, that although it is al- 
ready, as we think, impliedly declared that all powers not. ez- 
pressly “delegated” “are reserved”, yet we want it also ez- 
pressly declared. 

So much for the sense in which Massachusetts understood 
the Constitution, when she agreed to it. Let us proceed to 
Connecticut. 

We have only a fragment of the Connecticut debates on the 
question of the adoption of the Constitution. That contains, 
in all, four ‘or five speeches only ; but among them, two of Oli- 
ver Ellsworth, who had. been a member of the Convention 
which framed the Constitution, and who was to be Chief Jus- 
tice of the Supreme Court of the United States. . He said, 
‘“¢The first. objection is,'that this clause, (the.power to lay and 
collect taxes, &c.) extends to all the objects of taxation. But 
though it does extend to all, it does not extend to them eaelu- 
sively. It does not’ say Congress shall have all these sources of 
revenue, and the States none; ail excepting the impost, stzdl 
lie open to the States’. (2 Ell. Deb. 190.) 
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Here is an admission, that a grant of a power to tax every 
person and thing taxable, and to tax them without limit, is not 
an exclusive grant—is not a grant of the whole taxing power, 
but only of half of it; an admission that, notwithstanding such 
a grant, as much power is retained as is granted. That is. to 
say, an admission that although just as much power to tax is 
given to the General Government, as by the use of language 
can be given it; yet, it is not to be implied from thence that 
equally as much power is not retained by the States; that un- 
less it were also expressly said in the Constitution this power 
is exclusively granted to Congress, or prohibited to the States, 
the States have it concurrently. Now if, from such a grant.as 
this, no implication was to be made in favor of the General 
Government, or against the States, was not the Convention 
obliged to infer that such an implication could not be made 
from any merely affirmative grant; such, for instance, as the 
grant to regulate commerce. 

Taking, then, Judge Hilsworth as a true exponent of the 
idea of the Constitution entertained by the Convention of Con- 
necticut, we must say that that idea was much the same as 
the idea of the Massachusetts Convention. Let us pass to 
N. Hampshire. 

We have no debates of the Convention of this State, and on- 
ly the fragments of one speech, and that confined to the sla- 
very clause; but we have, in the form of ratifying the Consti- 
titution, matter from which we may infer what was the under- 
standing of the Convention, as to the meaning of the Constitution 
when they agreed to it. They adopt the Massachusetts form, 
including the proposed amendments and the injunction upon 
their members in Congress, to use their best efforts to get the 
amendments made. They, therefore, had the same understand- 
ing, as to this meaning, which Massachusetts had. And what 
that was. we have seen. (1 Hil. Deb. 325, ’6.) 

Let us, then, come to the great State of N. York. 

The question of adopting the Constitution, was ardently de- 
bated in the Convention of this State, and the division of par- 
ties on it, was almost equal. 
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The friends of adoption urged, in respect to the great power 
of taxation, that it would be concurrent. To this, Williams, 
an opposer of adoption, answered, ‘‘ Suppose, however, that 
the States have concurrent jurisdiction with Congress, in taxa- 
tion, it is evident, as the Laws of Congress are the Supreme 
Laws of the land, that their taxes, whenever they interfere with 
the taxes laid by the States, must and will claim a priority as 
to the collection ; in fact, that they may, in order to pass. the 
Laws necessary for the end, abolish the State tazes’’. | 

This brought Alexander Hamilton to his feet. He combat- 
ted this idea most vehemently. He said, “ With regard to the 
jurisdiction of the two Governments, I shall certainly admit 
that the Constitution ought to be so formed .as not to prevent 
the States from providing for their own existence ; and I main- 
tain that itis so formed. This is conceded by one gentleman, 
and in the next breath the concession is retracted. He says 
Congress have but one exclusive right in taxation ; that of du- 
ties on imports. Certainly, then, their powers are only con- 
current. But to take off the force of this obvious conclusion, 
he immediately says that the laws of the U. S. are supreme, 
and that where there is one supreme, there can be no concur- 
rent authority. And further, that where the Laws of the 
Union are supreme, those of the State must be subordinate, 
because there cannot be two supremes. ‘This is curious soph- 
istry. That two supremes cannot act together is false. They 
are inconsistent only when aimed at each other, or at an indi- 
visible object. The Laws of the United States are Supreme, 
as to all their proper Constitutional objects. The Laws of the 
States are supreme in the same way. Suppose both Govern- 
ments should lay a tax of a penny onan article, had not each 
an independent and uncontrollable power to collect. its own 
tax? The meaning of the maxim—there cannot be two su- 
premes—is simply this: two powers cannot be supreme over 
each other”. That is to say, that with respect to one concur- 
rent power, that of taxation, the General Government cannot 
be supreme over the State Governments, nor the latter supreme 
over the former; andif this is true of one such power, it is 
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true of all; and as nearly all of the granted powers are such, 
it must be true of nearly all the granted powers—Legislative, 
Executive and Judicial. This inference was too obvious for the 
Convention not to have made it. 


This touch of State rights was displayed, it is to be remem- 
bered, however, before the Constitution was adopted; and in 
order to make it palatable to the States, and so get them to 
swallow it. (2 Ell. Deb. 355, ’6.) 


Not satisfied with this, he returns to. the subject next day. 
He enlarges ; he becomes more emphatic; he illustrates, and he 
generalizes. The speech is a most noteworthy one. I shall 
indulge myself-in citing it somewhat fully. He says—“ Sir, 
with respect to the subject of revenue, which was debated yes- 
terday, it was asserted, that in all matters of taxation except 
in the article of imposts, the united and individual States had 
a. concurrent jurisdiction, and that the State Governments had 
an independent authority to draw revenues from every source 
but one. The truth of these positions will appear on a slight 
investigation. I maintain that the word supreme imports no 
more than this : that the Constitution and Laws, made in pursu- 
ance thereof, cannot be controlled or defeated by any other 
Law.. The Acts of the United States, therefore, will be abso- 
lutely obligatory, as to all the proper objects and powers of the 
General Government. The States, as well as individuals, are 
bound by these Laws ; but the Laws of Congress are restricted 
toa certain sphere, and when they depart from this sphere, 
they are.no longer supreme or binding. In the same manner, 
the States have certain independent powers, in which their 
Laws are supreme; for example, in the making and executing 
Laws concerning the punishment of certain crimes, such as 
murder, theft, &c. the States cannot be controlled. With res- 
pect to certain other .objects, the powers of the two Govern- 
ments are concurrent, and yet supreme. I instanced, yester- 
day, a tax on a specific article. Both might lay the tax—both 
might collect it, without clashing or interference. If the indi- 
vidual should be unable to pay both, the first seizure would 
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hold the property. Here, the Laws are not in the way of each 
other; they are independent and supreme. 

“The case is like that of two creditors: each has a distinct 
demand ; the debtor is held equally for the payment of both. 
Their suits are independent, and if the debtor cannot pay both, 
he who takes the first step secures his debt. ~That the States 
have an undoubted right to lay taxes in all cases in which they 
are not prohibited, is a position founded on the obvious and 
important principle in Confederated Governments, that what- 
ever is not expressly given to the Federal Head, is reserved to 
the members. _ The truth of this principle must strike every 
intelligent mind. In the first formation of Government, by 
the association of individuals, every power of the community is 
delegated, because the Government is to extend to every possi- 
ble object; nothing is reserved but.the inalienable rights of 
mankind; but when a number of these societies unite for cer- 
tain purposes, the rule zs different, and from the plainest rea- 
son; they have already delegated their sovereignty and their 
powers to their several Governments; and these cannot be re- 
called and given to another, without an express Act. I submit 
to the committee, whether this reasoning is not conclusive’. 
(bid, 361, ’2, ’3.) 

This is plain talk. ‘ Whatever is not expressly given to the 
Federal head is reserved to the members”. ‘This is applicable 
not merely to the tax clause. It covers the whole of the pow- 
ers spread out in the Constitution. And it comes from the 
very highest quarter. Col. Hamilton was the first man of his 
day of his party. He had been too a member of the Federal 
convention which framed the Constitution, and he entirely 
knew, as much as any living man, what were the purposes and 
objects of those who were the chief architects of that instru- 
ment in that Convention, as well as what were the fears and 
doubts of those who were not its chief architects. And in order 
to get the great-State of New York to adopt it when the question 
of adoption is a touch and go one, he tells it in his place in this 
manner so passionately earnest that the. Constitution conveys 
to the General Government no power except such as is express- 
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ly granted. Can falsehood be imputed to Alexander Hamil- 
ton? If it cannot, this was the truth of the case, for he was 
not deceived himself. 

But if he were, can there be a doubt that such a declaration as 
this did not make its impression on those who heard it—that in a 
word, in adopting the Constitution, the adopters did not take 
it as having this meaning. And if they so understood it and 
were made so to understand it by him and his friends (for none 
of those uttered a word of dissent) so it is to be understood.— 
That is the meaning which they agreed to. 

What was said by Chancellor Livingston and by John Jay 
went to confirm these declarations of Hamilton’s.. (2 Hil. Ded. 
346, 381.) 

Even with all this the Convention could barely be induced to 
agree to the Constitution. The vote was thirty-nine in favor 
of it to thirty-six against it. And the ratification itself was ex- 
ceedingly circumspect and guarded. It was preceded by a dee- 
laration of principles generally, and of principles appli- 
cable especially to the instrument they were about to agree to. 
It declared, among other things, ‘‘ That the powers of Govern- 
ment may be re-assumed by the people whensoever it shall be- 
come necessary to their happiness, that every power, jurisdic- 
tion and right which is not by the said Constitution clearly del- 
egated to the Congress of the United States, or the depart- 
ments of the government thereof remains to the people of the 
several States, or to their respective State governments, to 
whom they may have granted the same, and that those clauses of 
the Constitution which declare that Congress shall not have or ex- 
ercise certain powers, do not imply that Congress is entitled to 
any powers not given by said Constitution, but such clauses 
are to be construed either as exceptions to certain specified 
powers, or as inserted merely for greater caution”. That is, 
no power is to be held to be conveyed by implication. 

After going through with the declaration of rights, the form 
of {ratification proceeds thus: ‘“‘ Under these impressions, and 
declaring that the rights aforesaid cannot be abridged, and 
that the explanations aforesaid are consistent with the said 
VoL. xiv. 59 
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Constitution”, &c. We do assent to and ratify the said Con- 
stitution. 

Now, the question is, did the New York Convention, in agree- 
ing to the Constitution, think it was giving away to the Gene- 
ral Government more of the power of New York State than 
Alexander Hamilton told them they were giving—more, in a 
word, than they were asked to give? They were told by Ham- 
ilton that it is an “ Obvious and important principle in confed- 
erated governments, that whatever is not expressly given to the 
Federal head, is reserved to the members.’’ The Convention 

t hen was only requested to give such powers as were expressed 
and no others. This was the extent of the request. Is it to 
be presumed that the Convention, exceedingly suspicious as 
they were of the Constitution, at first gave more than they 
were requested to give ? 

If by any possible straining of words that could be presum- 
ed, the presumption would be rebutted by the form of the rat- 
ification. When this form says ‘“ That those clauses in the said 
Constitution which declare that Congress shall not have or ex- 
ercise certain powers, do not zmply that Congress is entitled to 
any powers not given by the said Constitution.” It says that 
no clauses in it shall do this; for if an implication of a grant 
cannot be drawn from these clauses, still less can tt be drawn 
from any other: and this is the same as saying that no ¢mplied 
power is granted to Congress: but only express powers are 
granted. 

This, then, is what New York understood she was doing, 
when she agreed to the Constitution, viz: that she was giving 
to the General Government the powers expressed in the instru- 
ment, but no others—not one implied power; and that she 
was giving no expressed power exclusively, unless it was said 
to be exclusive. 

Let us pass on to another State’s proceedings, Pennsylvania. 

In the Convention of this State for ratifying the Constitu- 
tion, the friends of the Constitution seem to have had the field 
of debate pretty much to themselves—and of those friends, 























SAVANNAH, JANUARY TERM, 1854. 467 
Padelford, Fay & Co. vs. Mayor and Ald. City of Savannah. 








Convention which framed the Constitution, the member who, 
probably, next to Madison, had the greatest share in framing 
it as it was framed, appears to have been eminently con- 
spicuous, 

McKean, who was afterwards Chief Justice of the State, 
made a speech or two. One of his speeches was elaborate and 
careful. I shall quote from him and Wilson to show what 
meaning they told the Convention the Constitution had when 
persuading the Convention to agree to it. 

In this Convention, as in those of the other States which 
have been noticed, it seems to have been a prominent objection 
to the Constitution that it contained no bill of rights. In an- 
swer to this, Wilson says in one place, “It is urged as a gen- 
eral objection to this system that the powers of Congress are 
unlimited and undefined, and that they will be the judges in all 
cases of what is necessary and proper for them to do.” “To 
bring this subject to your view, I need do no more than point 
to the words in the Constitution, beginning at the 8th Sec. Art. 
Ist. ‘The Congress (it says) shall have power,” &. I need 
not read over the words, but I leave it to every gentleman to 
say whether the powers are not accurately and minutely defin- 
ed as can well be done on the same subject in the same lan- 
guage. The old Constitution is as strongly marked on this 
subject, and even the concluding clause, with which so much fault 
has been found, gives no more or other powers, nor does it in 
any degree go beyond the particular enumeration ; for when it 
is said. that Congress shall have power to make all laws which 
shali be necessary and proper, those words are limited and de- 
fined by the following: “ For carrying into execution the fore- 
going powers”. Itis saying no more than that the powers 
which we have already particularly given shall be effectually 
carried into exécution.” (2 Ell. Deb. 468.) And again, 
“ Hodem die P. M. he said, “* Whoever views the matter in a 
true light, will see that the powers are as minutely enumerated 
and defined as was possible, and will discover that the general 
clause against which so much exception is taken, is nothing 
more than what was necessary to render effectual the particular 








ho sa Sete bs cantata edit 
ores o 


eu e a aR Rye RTA ae: TIM ID 
rt te BES, SOE My Ag - - o . ee " - » - 


468 SUPREME COURT OF GEORGIA. 


Padelford, Fay & Co. vs. Mayor and Ald. City Savannah. 








powers that are granted. And again “ Can any cause of dis- 
trust arise here? Is there any increase of risk? or rather are 
not the enumerated powers as well defined here as in the pre- 
sent articles of Confederation? (Ibid. 481, 2.) 


Now be it remembered that the “ present articles of confed- 
eration” had in them this distinct article : 


* ARTICLE II. 

Each State retains its sovereignty, freedom and indepen- 
dence, and every power, jurisdiction and right which is not by 
this Confederation expressly delegated to the United States in 
Congress assembled”’. 


Judge Wilson then means to persuade the Convention he is 
addressing, that although this clause is not contained in the 
new instrument, yet the powers intended to be delegated by 
that instrument are no greater or other than they would be if 
it were contained in the instrument—agrecing, doubtless, with 
Hamilton, that “In Confederated Governments, whatever is 
not expressly given to the Federal head, is reserved to the 
members.” 


Indeed, all the rest of what has been quoted from him and 
much more that has not been quoted, amounts to the same 
thing. Could the Convention be supposed to doubt Wilson in 
respect to this point? especially when he was seconded by 
Judge McKean in this style. As to the objection that there 
was no bill of rights, Judge McKean said “ Again, because it 
is unnecessary ; for the powers of Congress being derived from 
the people in the mode pointed out by this Constitution, and 
being therein enumerated (that is, expressed ONE BY ONE) and 
positively granted, can be no other than what this positive grant 
conveys. (Locke on Government, vol. ti b. 2, chap. 2. sec. 
140, and in the 13th chap. sec. 152. 2 Hil. Deb.) 


With this exposition of the meaning of the Constitution, 
by these two distinguished friends of it, (Wilson was after- 
wards a Judge of the Supreme Court of the U.S.) the Con 
vention of Pennsylvania adopted it. And can it be doubted 
that the Convention understood the Constitution in this sense. 
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Let us pass to another State, N. Carolina. In the Conven-. 
tion for ratifying the Constitution in that State, Mr. Maclaine, 
replying to those who objected to the Constitution, that it con-- 
tained no bill of rights, said, “It would be very extraordinary 
to have a bill of rights, because the powers of Congress are 
expressly defined, and the very definition of them is as valid 
and efficacious a check, as a bill of rights could be, without the 
dangerous implication of a bill of rights. The powers of 
Congress are limited and enumerated again: “It is as plain a 
thing as possibly can be, that Congress can have no power, but. 
what we EXPRESSLY give them. (4 Hil. Deb. 140-1.) 

Gov. Johnston, the President of the Convention, in answer 
to the same objection, said, “The Congress cannot assume any 
other powers than those expressly given them, without a pal- 
pable violation of the Constitution. (Jb¢d, 142.) 

Judge Iredell, who had been a member of the Federal Con-. 
vention, for drafting the Constitution, and who was to become: 
a Judge of the Supreme Court of the U. 8., and who was in 
himself, a man of clear head, replying to the same objection, 
said, ‘“ Of what use therefore, can a bill of rights be in this. 
Constitution, where the people expressly declare how much 
power they do give; and consequently retain all they do not? 
It is a declaration of particular powers by the people to their 
representatives for particular purposes. It may be considered 
asa great power of attorney, under which no power can be 
exercised, but what is expressly given. Did any man ever 
hear before, that at the end of a power of attorney, it was. 
said the attorney should not exercise more power than was 
there given him.” Is not this the true idea of all Constitu- 
tions? They are instruments by which principals—people— 
confer power—powers upon servants, agents, presidents, mem- 
bers of Congress—Judges. These have but a naked authority 
—one coupled with no interest—one founded on no considera- 
tion ; one, therefore, which is to be construed strictly. In a 
dispute between the principal and agent, as to the meaning of 

the power of attorney, does it lie in the mouth of the agent, 
to pronounce what is the meaning? Just the opposite. The 
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principal may, at will, revoke the whole power; may he not, 
then, do the lesser thing— interpret its meaning ? 

In spite, however, of all that the friends of the Constitution 
could say, the Convention actually rejected it, by a great ma- 
jority—by 184 to 84. 

The Convention determined that the Constitution ought to 
be amended, before it should be agreed to by N. Carolina; 
and that it ought to be amended so as to contain these, among 
other things: 

“J. That each State in the Union shall respectively retain 
every power, jurisdiction and right which is not, by this Con- 
stitution, delegated to the Congress of the United States, as 
to the departments of the Federal Government.” 

“17. That those clauses which declare that Congress shall 
not exercise certain powers, be not interpreted in any manner 
to extend the power of Congress; but that they be construed 
either as making exceptions to the specified powers where this 
shall be the case, or otherwise, as inserted merely for greater 
caution.” (Id. 244-6.) 

Notwithstanding that the friends of the Constitution told 
the Convention that this was all that the Constitution meant 
as it stood unamended, the majority would not be satisfied, but 
insisted upon having it so nominated in the bond. 

Afterwards N. Carolina, by Convention, agreed to the Con- 
stitution. But it is not to be presumed that she considered the 
Constitution to convey to the General Government more pow- 
ers than its friends, Maclain, Johnston and Iredell, being the 
spokesmen, represented it to convey; that is to say, more than 
the express powers. 

We have only three or four speeches made in the Conven- 
tion of South Carolina, which ratified the Constitution; and 
they not very pertinent to the point under consideration. But 
we are at no loss to know what that State considered herself 
as giving to the General Government, when she agreed to the 
Constitution. We may know this from two sources. First, 
from the form of ratification. The ratification was preceded 
by this declaration, ‘This Convention doth also declare, that 
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no section or paragraph of the said Constitution warrants a 
construction that the States do not retain every power not ez- 
pressly relinquished by them, and vested in the General Gov- 
ernment of the United States”. (1 Hill. Deb. 325.) 

Second. From the action and debates of the Legislature 
which called the State Convention for ratifying the Constitu- 
tion. That Legislature debated the Constitution itself, at con- 
siderable length, before it would ever make a call of such a 
Convention. That Legislature was composed of sdme of the 
first men of the State. Among them were Charles Pinckney, 
Charles Cotesworth Pinckney, John Rutledge and Pierce But- 
ler, the members from South Carolina to the Federal Conven- 
tion which drafted the Constitution. These were all friends of 
the Constitution. In persuading the Legislature to make the 
call, and in answer to objections to the Constitution, that it 
does not guaranty liberty of the press, Gen. Pinckney said, 
‘“‘The General Government has no powers but what are ex- 
pressly granted to it”. (4 Hil. Deb. 315.) No friend of the 
Constitution said nay to this. The Legislature, therefore, de- 
termined to call the Convention, and did call it; and that 
Convention agreed to the Constitution, in the manner above 
stated. 

The S. Carolina Convention then took the Constitution to 
convey only express powers. 

Rhode Island, like N. Carolina, would not, for a long time, 
accept the Constitution at all. When she did accept it, she ac- 
companied the act with certain explanations and declarations ; 
which explanations she declared to be consistent with the Con- 
stitution. Among them was this: “That the rights of the 
States, respectively to nominate and appoint all State officers, 
and every other power, jurisdiction and right, which is not, by 
the said Constitution, clearly delegated to the Congress of the 
U. &., or to the departments of the Government thereof, re- 
main in the people of the several States, or their respective 
State Governments, to whom they may have granted the same ; 
and that those clauses in the Constitution, which declare that 
Congress shall have or exercise certain powers, do not imply 
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that Congress is entitled to any power not given by the Con- 
stitution; but such clauses are to be construed as exceptions to 
certain specified powers, or as inserted merely for greater 


caution.” 


Rhode Island, like the rest, thought, in agreeing to the 
Constitution, she was giving only such powers as she mentioned 


expressly. 


Let us pass to the great State of Virginia. 

It was only after a mighty struggle, that the friends of the 
Constitution could induce the Convention of Virginia to adopt 
the Constitution at all. 
Monroe, Grayson, and other distinguished men opposed its 


adoption, w 


Randolph, Marshal, afterwards C. Justice of the S. Court of 


U. S., Mad 


ter a protracted debate, and pledges on the part of its friends, 
that certain amendments should be made to it, if they could 
cause that to be done, it was accepted ; but with a declaration 


accompanyi 
vention did 
General Go 


But what power did its friends say it conveyed, when they 
were engaged in the business of persuading the Convention to 
Let them speak for themselves. 

Mr. Tyler had said—“ Suppose that the time should come 
that a King should be proposed by Congress? Will they not 


take it? 


be able, by 


and do whatever they think proper, to carry this proposition 


into effect ? 


To this Mr. Madison replied, ‘ With respect to the supposed 
operation of what was denominated the sweeping clause, the 
gentleman, he said, was mistaken; for it only extended to the 


enumerated 


any power not enumerated, it would not be warranted by the 
(3 Ell. Deb. 455.) 

The “sweeping clause” is the one which declares that Con- 
gress “ Shall have power to make all Laws which shall be nec- 


clause’’. 


Patrick Henry, George Mason, James 


ithout previous amendments. Pendleton, Nicholas, 


ison, and others of note, urged its adoption. Af- 


ng the act, showing very clearly, that the Conven- 
not consider the Constitution as conferring on the 
vernment any powers but those expressed in it. * 


the sweeping clause, to call in foreign assistance 


powers. Should Congress attempt to extend it to 
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essary and proper for carrying into execution the foregoing 
power’, &e. 

What Mr. Madison says, amounts, then, to this: that this 
clause does not give Congress power to make any Law for car- 
rying into execution any power that is not ‘ enumerated” ‘in 
the Constitution: that is to say, for carrying inte execution 
any implied power. 

And this is the same as saying the Congress has no implied 
powers at all; for it is saying, that if ‘they have implied pow- 
ers, they yet have no power to carry them into effect—the 
clause giving Congress power to carry powers into effect, not 
extending to implied powers. 

Again he said, “As to a solemn declaration of our essential 
rights, he thought it unnecessary and dangerous—unnecessary, 
because it was evident that the General Government had no 
power but what was given it, and dangerous because an enu- 
meration which is not complete, is not safe”. 

Now, a ‘declaration’? or enumeration of reserved rights, 
could not be said to be unnecessary, unless there was an enu- 
meration of delegated rights; saying, then, that such declara- 
tion or enumeration of reserved rights was unnecessary, Mr. 
Madison said that there was an enumeration, a counting out, 
one by one, of the delegated powers. 

So, such enumeration or “declaration” of reserved rights, 
would only be “dangerous,” because an enumeration of re- 
served rights. would give ground to the implication that all 
rights not enumerated, were delegated, and a complete enume- 
ration of reserved rights, is a difficult thing to accomplish ; where- 
as, if the delegated powers are the ones that are enumerated, 
as is.the case with the Constitution, as it stands, the implica- 
tion will be that all powers not enumerated are. reserved. 
Mr. Madison said to the Convention, in effect, adopt the Con- 
stitution as it stands—you give away no power that you do 
not enumerate. 

Gov. Randolph’s testimony is most explicit and detailed; on 
this point. He says, ‘“‘Permit me to return to that, clause 
which is called by gentlemen the sweeping clause.. Lobserved, 
VOL. XIV. 60 
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yesterday, that I conceived the construction which had been 
put on this clause by the advocates of the Constitution, was too 
NARROW, and that the construction put upon it by the other 
party, was extravagant. The former contend that it gives no 
supplementary power, but only enables them to make Laws to 
execute the delegated powers; or in other words, that it only 
involves the powers incidental to those expressly delegated. 
By incidental powers, (the italics are his,) they mean those 
which are necessary for the principal thing”. This is Gov. 
Randolph's testémony as to what the advocates of the Constitu- 
tion told the Convention it meant. He, himself, was hardly to 
be called an advocate of it. He spoke against it and voted 
against it in the Federal Convention, of which he was a mem- 
ber. Still, he went for ratifying it in this, the Virginia Con- 
vention. He, therefore, is as good a witness as could be, with 
reference to what the friends of the Constitution represented to 
be its meaning, when trying to get it ratified. 

He then says, “ Let me say that, in my opinion, the adver- 
saries of the Constitution wander, equally, from the true mean- 
ing. The gentleman supposes that complete and unlimited Le- 
gislation is vested in the Congress of the United States. This 
supposition is founded on false reasoning. There is not a word 
said in the State Government, of the powers given to it, be- 
cause they are general: but in the general Constitution the 
powers are enumerated. Is it not, then, fairly deducible, that 
it has no power but what is expressly given it ? for if its powers 
were to be general, an enumeration would be needless. 

‘“‘ But the insertion of the negative restrictions, (that is, on 
Congress,) has given cause of triumph, it seems, to gentlemen. 
They suppose that it demonstrates that Congress are to have 
powers by implication. I will meet them on that ground. I 
persuade myself that every exception here mentioned, is an ex 
ception, not from general powers, but from the particular pow- 
ers therein vested”’. 

- He then goes through with every restriction on Congress, and 
shows that it is an exception out of some expressly delegated pow- 
er, and out of no implied power.. Here is a specimen of his 
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style of doing this: ‘“‘ To what power in the General Govern- 
ment is the exception made, respecting the importation of ne- 
groes? Not from a general power, but from a particular pow- 
er, expressly enumerated. This is an exception from the pow- 
er given them, of reguluting commerce’. He asks, ‘‘ Where 
is the power to which the prohibition of suspending the habeas 
corpus is an exception? I contend, that by virtue of the pow- 
er given to Congress, to regulate Courts, they would suspend 
the writ of habeas corpus. This is, therefore, an exception to 
that power”. (3 Hil. Deb. 463, ’4.) 

Thus, he labors through these restrictions on Congress, to 
the end, insisting that even from them, it was not to be in- 
ferred that Congress was to have any implied power, or any 
power, except enumerated powers. 

So George Nicholas, ‘“ But it is objected to for want of a 
bill of rights. It is a principle universally agreed upon, that 
all powers not given, are retained”. That he means all not 
expressly given, we shall see. ‘“‘ In England, in all disputes be- 
tween the King and people, recurrence is had to the enumera- 
ted rights of the people to determine. Are the rights in dis- 
pute reserved? Are they included in Magna Charta, Bill of 
Rights, &c.? If not, they are, generally speaking, within the 
King’s prerogative. In disputes between Congress and the 
people, the reverse of the proposition holds. Is the right enu- 
merated? If not, Congress cannot meddle with it’. 

“Which is the most safe? the people of America know what 
they have relinquished for certain purposes. They also know that 
they retain everything else, and have a right to resume what 
they have given up, if it be perverted from its intended ob- 
ject”. (bid, 246.) 

But even these great names, speaking for the friends of the 
Constitution, were not enough to satisfy the Convention on 
this point of implied power. John Marshall, subsequently to 
become Chief Justice of the U. S. had to take the stand and 
bear witness, too, on the point. He spoke on the particular 
question, of the power of Congress over the Militia. He said, 
‘Could any man say that this power was not retained by the 
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States, as they had not given it away? For, says he, does not 
a power remain until it is given away” ? 

“For Continental purposes, Congress may call forth the mi- 
litia ; as to suppress insurrections and repel invasions. But 
the power given to the States by the people, is not taken 
away, for the Constitution does not say so. Inthe Confedera- 
tion, Congress had this power, but the State Legislatures had 
it also. _The power of Legislating, given them in the Ten 
Miles Square, is exclusive... ALL the restraints intended to be 
laid on the State Governments, (besides where an exclusive 
power is expressly given to Congress,) are contained in the 
10th Section of the 1st Article. This power, (the Militia Pow- 
er,) is not included in that section”. (3 Hil. Deb. 419.) 

Now, here, Judge Marshall goes this far, at least: that 
there is nothing in the Constitution from which you can imply 
any restriction upon the States. The restrictions upon the 
States are all expressed. We shall see, that when he asks the 
question, ‘Does not a power remain until it is given away’? 
he means to say, until it is expressly “‘ given away”’. 

For, afterwards, in speaking on the Judicial powers delega- 
ted by the Constitution, he says: ‘Has the Government of 
the U. States power to make Laws on every subject? Does 
he understand it so? Can they make Laws concerning the 
mode of transferring property, or contracts, or claims, between 
citizens of the same State? Can they go beyond the delega- 
ted powers? If they were to make a Law not warranted by 
any of the powers enumerated, it would be considered, by the 
Judges, as an infringement of the Constitution which they are to 
guard. They would not consider such a Law as coming under 
their jurisdiction ; they would declare it void”. (Ibid, 553.) 

John Marshall then told the Convention of Virginia, to in- 
duce it to accept the Constitution, that the Constitution meant 
only this: to give from the States to the General Government, 
such powers as it ‘‘enwmerates’’—as it counts out to that Gov- 
ernment—no more. 

Under such assurances, from such quarters, the Convention 
ratified the Constitution, but they did it in such a way as to 
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show that they understood the Constitution to give the Gene- 
ral Government no other powers than such as were expressed 
in it. 

The Convention said, “We, the delegates, &. do declare 
and make known, that the powers granted under the Constitu- 
tion, being derived from the people of the United States, be re- 
sumed by them whensoever the same shall be perverted to their 
injury or oppression, and that every power not granted, thereby 
remains with them and at their will. That, therefore, no right, 
of any denomination, can be cancelled, abridged, restrained or 
modified, by the Congress ; by the Senate or House of Repre- 
sentatives, acting in any capacity ; by the President; or any 
department, or officer of the United States, except in those IN- 
STANCES in which power is given, by the Constitution, for those 
purposes, &c. With these impressions, &c. we do assent to and 
ratify the Constitution”. 

Now, the word “instances” means here, specified cases— 
enumerated cases. This is too plain to admit of adoubt. The 
Convention so understood it. Madison certainly did. (Jd. 620.) 

But the Convention did not stop here. They, at the same 
time, proposed certain amendments to the Constitution, to put 
this matter beyond doubt. Among the amendments was one 
to the effect that each State retains every power which is not 
delegated. Another, “ That those clauses which declare that 
Congress shall not exercise certain powers, be not interpreted, 
in any manner whatsoever, to extend the powers of Congress; 
but that this may be construed either as making exceptions to 
the specified powers, where this shall be the case or otherwise, 
as inserted merely for greater caution”’. 

And the Convention enjoined it upon “Their Representa- 
tives in Congress, to exert all their influence and use all rea- 
sonable and legal methods, to obtain a ratification of the amend- 
ments’’. 

Virginia, therefore, when she agreed to the Constitution, 
understood it in the sense in which it was understood by the 
other States, viz: as an instrument delegating no powers but 
those expressed in it, and as one to be construed strictly. 
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Let us pass to Georgia. We have no evidence of the doings 
of the Convention of this State, which ratified the Constitu- 
tion, except, simply, the ratification itself. But we have nu- 
merous Acts and Declarations of the State, some of them al- 
most contemporaneous with the ratification, which tell the mind 
of Georgia, on the subject, more emphatically, if possible, than 
the mind of any of the other States is told, by the records of 
their Conventions. These, I shall call to my aid. 

The first Act of Georgia, to which I shall refer, will be her 
denial of jurisdiction to the Supreme Court of the United 
States, in a case which was brought against her in that Court. 

It was the case of Chisholm, Ex’r, against Georgia. 

‘This action was instituted in August Term, 1792. On the 
Lith of July, 1792, the Marshall, for the District of Georgia, 
made the following return: “Executed as within commanded ; 
that is to say, served a copy thereof, on His Excellency, Ed- 
ward Telfair, Esq. Governor of the State of Georgia, and one 
other copy on Thomas P. Carnes, Esq. the Attorney General 
of said State. ROBERT FORSYTH, Marshall’. 


Georgia did not appear in the case. The plaintiff then 
moved, that unless the State, after reasonable notice of that 
motion, should cause an appearance to be entered for her, or 
shew cause to the contrary, judgment should be entered against 
her, and a Writ of Enquiry of Damages be awarded. 

Ingersoll and Dallas presented a written remonstrance and 
protestation, on behalf of the State, against the exercise of ju- 
risdiction in the cause ; but in consequence of positive instruc- 


tions, they declined taking any part in arguing the question. 
(2 Dall. 419.) 


It was argued by the Counsel for the plaintiff. The Judges 
were not unanimous in opinion. The majority, consisting of 
Jay, C. J., Wilson, Blair and Cushing, Justices, held that the 
Court had jurisdiction. Justice Jredell, in a very able opin- 
ion, dissented and held that a State could not be sued. 


The ground upon which the majority put their decision was, 
the words of the Constitution—“ The Judicial power of the 
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United States shall extend to controversies between a State, 
and citizens of another State”. The Chief Justice says, “ It 
is contended that this ought to reach none of those controver- 
sies, excepting those in which a State may be plaintiff’. But 
in answer to that he maintains, first, that the words are to be 
construed liberally, as they are remedial. Then he says, “If 
we attend to the words, we find them to be express, positive, 
free from ambiguity, and without room for such implied ex- 
pressions” (exceptions.) (bid, 476.) 

So the Court “ Ordered, that unless the said State shall either 
in due form appear, or shew cause to the contrary, in this Court, 
by the first day of next Term, judgment, by default, shall be 
entered against the said State”. The reporter adds, in a note, 
that “In February Term, 1794, judgment was rendered for 
the plaintiff, and a Writ of Enquiry awarded. The writ, how- 
ever, was not sued out and executed; so that this cause, and 
all of the other suits against States, were swept, at once, from 
the records of the Court, by the amendment of the Federal 
Constitution. (Ibid, 480.) 

Georgia treated the Court with contempt, in respect to this 
case. Her position was, that the Court had no jurisdiction of 
her as a party. Georgia maintained that the words “ The Ju- 
dicial power of the United States, shall extend to controversies 
between a State and citizens of another State,” were not to be 
construed to extend to controversies in which a State might be 
defendant ; but only to those in which a State might be plain- 
tiff—why ? obviously because 1. It is not expressly said in those 
words, that the power shall extend to controversies in which a 
State may be defendant, and in the opinion of Georgia, no de- 
partment of the General Government had any power but such 
as was expressly given it in the Constitution. 2. Because, even 
if it is, in these words, expressly said that the power shall ex- 
tend to controversies, in which a State may be defendant, yet 
these words admit of another and a narrower meaning, namely, 
one which restricts the power to controversies in which a State 
may be the plaintiff. And they ought to be held to have that 
meaning, as in the opinion of Georgia even express grants of 
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power in the Constitution, ought to be construed with the ut- 
most strictness. 

Georgia, then, in this case, which happened in 1792, three 
or four years only after the adoption of the Constitution, held 
that no power was given by the Constitution, but what was ex- 
pressly given ; and that what was.expressly given, was to be 
construed strictly. It is true, this position of her’s was ta- 
ken in reference only to a single power—a Judicial power. But 
the reasons of the position are general. To be applicable to 
the particular power in the case, they have to be large enough 
to be equally applicable to all of the other powers delegated in 
the Constitution. 

Now, in this position, Georgia triumphed. First. The judg- 
ment against her fell dead. The plaintiff in the case, himself, 
did not so much as have his Writ of ‘Enquiry’ executed. He ob- 
tained the judgment, by default, in 1794. Nothing more was 
done in the case until 1798—after the amendment of the Con- 
stitution had been made, when this and other similar cases were 
“swept from the records.” 

Secondly. ‘This amendment, itself, vindicated the truth of 
her position. The language of it is peculiar. ‘The Judicial 
power of the United States, shall not be construed to extend to 
any suit in Law or Equity, commenced or prosecuted against one 
of the; United States, by citizens of another State, or by citizens 
or subjects of any foreign State.” It is an amendment not to 
alter the Constitution, but to keep it unaltered. .It isa rebuke 
to the Supreme Court, for daring to change the Constitution, 
under pretence of construing it—for daring to hold that the 
Constitution was not to be strictly construed, even in the case 
of the remedial powers which it delegates, and the Judicial 
powers. 

Now this amendment speaks the sense of two-thirds of both 
branches of Congress, and the sense of the whole people of 
every State that was in the Union, at the time when it. was 
made, as to the proper construction of the entire Constitution. 
For if a strict construction is the rule as to.a Judicial .power, 
which is in its nature remedial, much more is it the rule in.ref- 
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erence to every other power. It is true that the language of 
the amendment is not general, but is confined to suits against 
a State. And for this, there wasa goodreason. The mischief 
was no broader. The Supreme Court had made no other false 
construction than the one as to the power of suing a State.— 
After the rebuke of that, was it to be presumed that it would 
ever offend again in a case of construction ? 

The next act to which I shall refer is the denial, by Georgia, 
of jurisdiction to the Supreme Court in the cases of Worcester 
and Butler vs. Georgia, to be found reported in 6 Peters 515. 
The question in those cases was, whether an appeal lay from 
the Superior Courts of Georgia to the Supreme Court of the 
U S.; whether, in other words, the 25th section of “ The Act to 
establish the Judicial Courts of the United States,” passed in 
1789, which gives to the Supreme Court of the United States 
the power of revising and reversing judgments and decrees of 
State Courts is Constitutional ? ) 

In these cases, Worcester and Butler were indicted, convicted 
and put in the peniteniary, for violating the Laws of Georgia, 
which forbade white persons to reside within the Cherokee Na- 
tion of Indians without permission from the Governor, and with- 
out having taken an oath to support and defend the Constitu- 
tion and Laws of Georgia, and uprightly demean themselves as 
citizens thereof. The case occurred in the Superior Court 
of Gwinnett County. A -writ of error was issued from 
the Supreme Court of the U. S. on the application of the de- 
fendants, to the Judges of the Superior Court, for the county 
of Gwinnett. The Clerk of that Court returned a transcript 
of the cases to the Supreme Court of the U. S. But the 
Judge of the Court had nothing to do with this act of the Clerk. 
He did not recognize the right of the Supreme Court to issue 
the writ. 

The Supreme Court of the U. S., by Marshall C. J., said that 
it was “too clear for controversy, that the Act of Congress, by 
which this Court is constituted, has given it the power, and of 
course imposed on it the duty, of exercising jurisdiction in this 
case.” 
voL. XIv. 61 
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‘Accordingly, that Court took jurisdiction and “adjudged 
that the judgment rendered in the premises by the said Supe- 
rior Court of Georgia,’ whereby the said Samuel A. Worcester 
is sentenced to hard labor in the penitentiary of Georgia, ought 
tobe reversed and annulled, “ and further’ fadjudged that said 
judgment “‘be and hereby is reversed and annulled” “and 
that’a special mandate do go from this Court to the said Supe- 
rior Court, to carry this judgment into execution.” The judg- 
ment was the same in the Butler case. 


Now what did Georgia do on receipt of this special mandate ? 
Through every department of her Government she treated the 
mandate, and the writ of error with contempt the most profound. 
She did not even protest against jurisdiction as she had done in 
the case of Chisholm’s Ex’r. But she kept Worcester and 
Butler in the peniteniary, and she executed in the Creek Na- 
tion the Laws, for violating which, they had been put in the 
penitentiary. 

- And what inference is to be drawn from this course on her 
part ? 

In the opinion of the Supreme Court, the cases were too 
clearly within the 25th section of the Act of 1789 to admit of | 
a. doubt as to the jurisdiction of the Court. Yet Georgia said 
the Court had no jurisdiction. If, then, the cases were within 
the Act, the only question is, did Congress have power, under the 
Constitution, to pass the Act? Georgia, by holding that the 
Court had no jurisdiction, held that Congress had no such pow- 
er. Now to hold this, what is the rule of construction which 
she must have considered applicable to the Constitution? The 
strict rule—the rule which allows the. delegation of no power 
by implication—the rule which restricts words to the narrowest 
meaning in the cases of expressly delegated powers. 


‘The Constitution says that “ The Judicial power shall extend 
to-all cases'in Law and Hquity arising under this Constitution, the 
Laws of the United States, and treaties made, and which shall be 
made,-in pursuance thereof,” &c. It enumerates other cases. It 
says, “In all the other cases before mentioned (those affecting 
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ambassadors being the excepted ones) the Supreme Court shall 
have appellate jurisdiction”’. 

Now it is not mentioned what Courts, whether State or Fed- 
eral, this appellate jurisdiction is to apply to. It is not ez- 
pressly said that it is to apply to State Courts. Therefore, 
says Georgia, it does not apply to State Courts, and therefore 
the Act of 1789, as far as it attempts to extend this jurisdic 
tion to State Courts, is unconstitutional and void. 

It was not only in this case that Georgia occupied this posi- 
tion—she did it in two other cases, and those cases of life and 
death—the case of ‘Tassels and that of Graves. One of these 
happened before these cases of Worcester and Butler, namely, 
in 1830, the other afterwards in 1834. The Supreme Court 
had issued writs of error in each of these cases on the applica- 
tion of the defendants to the State of Georgia. But as the ca- 
ses are not reported, it is to be presumed that these writs nev- 
er got back to the Supreme Court; or, that if they ever did, 
it was too late. It is certain that Georgia hung the applicants 
for the writ. 

In the Tassels case, the Legislature passed these, among 
other resolutions. 

“¢ Resolved, That the State of Georgia will never so far com- 
promit her sovereignty, as an independent State, as to become 
a party to the case sought to be made before the Supreme 
Court of the United States, by the writ in question. 

“ Resolved, That His Excellency, the Governor, be and he 
and every other officer of this State, is hereby requested and 
enjoined to disregard any and every mandate and process that 
has been, or shall be served on him or them, purporting to pro- 
ceed from the Chief Justice, or any associate Justice, or the 
Supreme Court of the United States, for the purpose of arrest- 
ing the execution of any of the criminal Laws of this State.” 

The resolutions were signed by Asbury Hull, as Speaker, 
and by Thomas Stocks, as President, and by George R. Gil- 
mer, as Governor. (Pamph. Acts of 1830, 283.) 

Similar resolutions were passed as to the case-of Graves by 
the Legislature of 1834. These were signed by Thomas Glas- 
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cock, Speaker; Jacob Wood, President ; and Wilson Lumpkin, 
Governor. (Acts of 1834, 338, 9.) 

The signers of the first of these two sets of resolutions, be- 
longed to one of the political parties into which the people of 
Georgia were divided; of the last to the other of those par- 
ties. The two sets of resolutions, therefore, are good evidence 
of what was the unanimous voice of the whole people of the 
State on the subject. 

Georgia, then, also meant the Constitution to be strictly 
construed, when she agreed to it; and meant it to convey no 
powers but those expressly mentioned in it. 

Of ‘the old thirteen States, which made the Constitution, 
I have now gone through with all except three, Maryland, 
Delaware and New Jersey. I have no evidence of the action 
or sentiments of these States, in the adoption of the Consti- 
tution.» But it is to be presumed that they had the same view 
of it which the other ten had; and if they did not, it can make 
no difference to the argument; for without the help of six, at 
least, of those ten, these three could not have made the Con- 
stitution—even as between themselves. It had to be ratified 
by at least nine States, before it could become operative. 

And what is the result? Does not the evidence conclusive-: 
ly establish the three first of the four propositions, and go far 
to establish the fourth? I think so. 

I am aware that a different doctrine has been laid down by 
some text writers on the Constitution, and by the Supreme 
Court of the U.S. I shall briefly notice the doctrine ‘they 
lay down. 

Story, in his Commentaries on the Constitution, 1 vol. sec. 
433, says, “In the interpretation of the Constitution, there is 
no solid objection to implied powers”. Kent and Serjeant be- 
long to the same school. 

And the Supreme Court of the United States, in MeCul- 
loch vs. State of Maryland, through Ch. J. Marshall, say, 
‘Among the enumerated powers, we do not find that of es- 
tablishing a’ bank or creating a corporation.. But there is no 
phrase in the instrument which, like the articles of confedera- 
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tion, excludes ineidental and implied powers, and which re- 

quires that everything granted shall be expressly and minute- 

ly described. Even the tenth amendment, which was framed 

for the purpose of quieting the excessive jealousies which had 

been excited, omit the word ‘expressly’, (which was contain- 

ed in the articles of confederation) and declares only, that the 
* powers not delegated to the U. S., nor prohibited by it to the 
States are reserved to the States respectively, or to the peo- 
ple.” 

It is true, the word ‘expressly’ is left out of the clause .in 
the amendment to the Constitution. But it is to be remem- 
bered, as we have seen, that the makers of the Constitution— 
the State Conventions—in the making of it—before any 
amendment to it existed—understood it to convey no powers 
but expressed powers; and that they were ledso to understand 
it, by the representations of the friends of it—this very man, 
Chief Justice Marshall, among them, and that they agreed to 
the Constitution in this sense, and this sense only. It is of no 
consequence therefore, what this amendment contains or omits 
in this respect. 

I must, however, again quote what Judge Marshall said in 
the Virginia Convention, when his object was to make the Con- 
stitution palatable, and to have it accepted. THe said, ‘‘ Has 
the Government of the U. 8S. power to make laws on. every 
subject? Does he understand it so”? ‘Can they go beyond 
the delegated powers? If they were to make a law not war- 
ranted by any of the powers enumerated, it would be consid- 
ered by the Judges as an infringement on the Constitution, 
which they are to guard. They would not consider such a 
law as coming under their jurisdiction. They would declare it 
void’. Here is Marshall against Marshall—which is to be ta- 
ken? The first: otherwise, the Constitution becomes a, stu- 
pendous fraud on the States. 

But the history of that amendment deserves some notice.— 
The friends of the Constitution, after they had. procured. its 
adoption, were not so anxious to have it amended as they had 
been to have it-adopted. Nearly every State wanted amend-. 
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ments ; and all that wanted them, wanted them on this very 
point, as to delegated and reserved powers. And the Conven- 
tions of Massachusetts, New Hampshire and Virginia instruct- 
ed their members in Congress to do their best to get an amend- 
m€nt, putting this point beyond question. 

Congress was the body that had power to propose amend- 
ments. Let us see what it did on the subject of this particu- 
lar one. 

‘The 9th proposition in the words following, was considered 
by House of R.: ‘The powers not delegated by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the 
States respectively”. Mr. Tucker moved to insert the word 
‘expressly’ before the word delegated. ‘Mr. Madison object- 
ed to this amendment, because it was impossible to confine a 
Government to the exercise of express powers—there must ne- 
cessarily be admitted powers by implication, unless the Con- 
stitution descended to count every minutia. He remembered 
the word expressly had been moved in the Convention of Vir- 
ginia, by the opponents to the ratification; and after full and 
fair discussion, was given up by them, and the system allowed 
to retain its present form’. This, and some remarks of Sher- 
man, to the effect that corporate bodies had “ All powers inei- 
dent to a corporate capacity”, did the business for ‘expressly’. 

Mr. Carroll proposed to add, “‘or to the people’. (Annals 
of Cong. 1 Vol. 790.) It was done. 

Now, as to this statement of Mr. Madison, it is to be observ- 
ed that the report of the debates, &c., of the Virginia Conven- 
tion do not confirm it; but in the strongest negative manner 
affirm what is substantially the ‘contrary of it. They show 
that the Convention was told by the friends of the Constitu- 
tion, Madison himself, Nicholas, Randolph, Marshall, that the 
Constitution would confer on the General, Government only 
express, ‘enumerated’ powers. 

The ratification of Virginia shows the Convention to haye 
had the “impression” that “every power, not granted” by 
the Constitution, “remains”. with the people: ‘that, there- 
fore no right’, &c., “can be cancelled’’, &e¢., ‘by the Con- 
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gress’, &c., “ Except in those instances in which power is giv- 
en by the Constitution, for those purposes.”’ 

Now that “ those instances” mean those specifications, those 
enumerated cases “in which power is given”, is too clear to 
admit of a doubt. It is equally clear, that they were under- 
stood in this sense, by the friends of the Constitution; and 
that ‘they were actually expounded in this sense, by those 
friends, in order to induce the Convention to choose the form 
of ratification which contained them, in preference to a form 
proposed by Patrick Henry. And that of those friends so ez- 
pounding them, was Mr. Madison himself. Here is the proof. 

Two modes of ratification were proposed to the Convention, 
one by Wythe and one by Henry. Wythe’s contained a pre- 
amble to the words of ratification, in which was the declaration, 
that “The powers granted under the proposed Constitution, 
are the gift of the people; and every power not granted there- 
by, remains with them and at their will; no right, therefore, 
of any denomination can be cancelled, &c., by the Congress, 
&e., except in those instances in which power is given by the 
Constitution for those purposes’, Xe. 

Wythe’s mode was adopted; and it was then ‘“ Ordered 
that a committee be appointed to prepare and report a form of 
ratification pursuant to that mode.”’ 

This was done, and the committee reported a form of ratifi- 
cation, which contained the very words aforesaid, contained 
in Wythe’s preamble. (3 Hil. Deb. 587, 593, 653, 654-5-6.) 

Now, in the debate on the two proposed modes, Gov. Ran- 
dolph said, ‘‘ What is the paper which he (Henry) offers in the 
form of a bill of rights? Will that better secure our rights 
than a declaration like this? (viz, of Wythe’s.) All rights 
are therein declared to be completely vested in the people, un- 
less expressly given away. Can there be a more pointed or 
positive reservation’? So Randolph says the meaning of 
this declaration is, that all rights are vested in the people, un- 
less expressly given away. (Jd. 598.) 

After Gov. Randolph, on the same side, in reply to one or 
two intervening speakers on the other side, came Mr. Madison. 
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He said “ With respect to the proposition of the honorable 
gentleman to my left, (Mr. Wythe) gentlemen apprehend that 
by enumerating three rights, it implied there were no more.— 
The observations made by a gentleman lately up, (manifestly 
Governor Randolph) correspond precisely with my opinion.” 
So Mr. Madison endorses Gov. Randolph as to the meaning of 
those words. And he adds, ‘‘Can the General Government 
exercise any power not delegated? If an enumeration be 
made of our rights, (viz: our reserved rights) will it not be im- 
plied that every thing omitted is given to the General Govern- 
ment”? And, to carry out the idea, whereas, if we do not 
make an enumeration of our reserved rights, but do make one 
of the delegated rights, it will be zmplied that every right 
‘omitted’ from the enumeration of delegated rights: that is, 
that every right not enumerated—not expressed, is not dele- 
gated. (8 Ell. Deb. 620.) Of all certain things, none can 
be more certain than this: that the friends of the Constitu- 
tion in the Virginia Convention were most anxious to repel the 
idea that the Constitution would confer powers by implication. 
And power could be conferred on it in but two ways, by impli- 
cation or by expression. 

It is to be hoped, therefore, that Mr. Madison is misreported 
in the Congressional Annals. : 

It is to be remembered, too, that at this time Mr. Madison 
was not the man that he became afterwards. He was the man 
that a year or two before, in the Convention for drafting the 
Constitution, used this language: “The States at present are 
only great corporations, having the power of making by-laws, 
and these are effectual only, if they are not contradictory to 
the General Confederation. The States ovauT to be placed 
under the control of the General Government—at least as 
much as they formerly were, under the King and British 
Parliament”. And it must be admitted that after the adop- 
tion of the Constitution, no better way remained to give the 
General Government this control, than to make a new instru- 
ment of the Constitution, by construction. (Yates Min. 1 
Ell. Deb.. 461.) 
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But there is a word more to be said on this point. 


The Convention of Massachusetts accompanied their ratifi- 
cation with the expression of an opinion, that certain amend- 
ments would remove fears and guard against an undue admin- 
istration of the Federal Government; and they, therefore, re- 
commended the adoption of the following amendment, among 
others : | 

“1. That it be explicitly, (not left implicitly, as it is now,) 
declared that all powers, not expressly delegated, are reserved 
to the several States, (not “or to the people’’,) to be by them 
exercised”. 


And the Convention enjoined it “‘ upon their Representatives 
in Congress, at all times, until the alterations and provisions 
aforesaid have been considered, to exert all their influence, and 
use all reasonable and legal methods, to obtain a ratification of 
the said alterations and provisions’. (1 il. Ded. 321, 
322, 326.) 

It will be remembered, too, that this proposed amendment, 
number one, was stated to the Massachusetts Convention, by 
John Adams, to be, in itself, equal to a Bill of Rights, and that 
Fisher Ames and Theodore Sedgewick, were two of the lead- 
ing friends of the Constitution in that Convention, and who 
favored its ratification in that form. 


Now, these two gentlemen were also members of the Con- 
gress which proposed the amendment under consideration. 
Did they not “exert all their influence, and use all reasonable 
and legal methods’, to obtain 2 ratification of the Massachu- 
setts amendment, as they were enjoined by the Massachusetts 
Convention to do, and as they had personally promised to do, 
by going for the ratification, in the form in which it stood? 
Did they not insist upon having the word “expressly” in? 
They did not open their mouths on the subject. They did not 
so much as tell the House what was the wish of Massachusetts. 
They did not ask for the yeas and nays. 

But things had changed; the Constitution had become a 
thing established ; before, when the promise was made, it was 4 
VOL. XIV. 62 
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thing to be established; and to establish it was seen to be a 
, work of no small difficulty. Help was needed then. 

% This Congress went further. It added, at the end of the 
: clause, the words, ‘‘ or to the people’, “reserved to the States 
or to the people”. This addition was called for by no word or 
deed, of any of the State Conventions. It was put in evident- 
ly for future use—to help out a theory of the Constitution— 
that which assumes for its first principle that the Constitution 
of the United States was made, not by the peoples of the States, 
as separate peoples, but by the people of all the States, acting 
as one people and being one people. That theory, before this 
little sly addition to the Constitution was made, had no place 
inside the Constitution for its feet to stand on. It had to wait 
outside, in the preamble. 

Instead, then, of proposing amendments of restriction, which 
the makers of the Constitution wanted, this Congress proposed 
amendments of enlargement, which those makers did not want. 
And here, perhaps, we see where entered the first pick in the 
process of “sapping and mining” the Constitution—a process 
in which, according to Mr. Jefferson, another department of 
the Government was to become proficient. 

Now, it is true that the omission of the one word, and the 
addition of the four, are really small matters. They do not 
change the sense. That, as we have seen, was as full without 
as with any such amendments, and was so understood to be by 
the makers of the Constitution, at the time they made it. But 
then, as to the motives which actuate men, a small thing may 
tell, as much as a great one. ‘Treachery, infinite, may be ex- 
hibited by a mere kiss. 

I shall have occasion, again, to advert to the doctrine of the 
Supreme Court, on the rule of construction of the Constitution. 
I shall then consider the question, of what authority, over this 
Court, is a decision of the Supreme Court of the United States. 
For the present, I shall claim that my first, second and third 
; propositions are established by the evidence. The fourth pro- 
. position, viz: “That the words used, if susceptible of more 
meanings than one, were used in the meaning which was least 
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favorable to the delegation of power, and most favorable to its 
retention’’, will receive some further support. This proposi- 
tion, more especially, involves the rule which is commonly 
called the rule of strict construction. That rule, however, is also 
involved in the other three propositions. 

Did, then, the makers of the Constitution intend that the 
expressed powers should be construed strictly? That they did, 
is manifest from a variety of things additional to what have 
been already brought forward. 


1. The people of the States loved their State Governments, 
and distrusted any Central or General Government. Thisis a 
fact as well authenticated as any in history. See Madison, 
(3 Ell. Deb. 258.) They would, therefore, take as little power 
as possible from these Governments, to give to a Central one. 
And to diminish the gift as much as possible, it has to be con- 
strued strictly. 


2. The people of the States who made the Constitution, con- 
sidered themselves as the sovereign, and the Government as the 
subject. They were the principal—it the agent. That this is 
also true, none will dispute. 

Now, in a question between principal and agent, the instru- 
ment of agency is, as a matter of course, to be construed 
strictly against the agent. Such construction cannot hurt him. 
Any other might hurt his principal. The Constitution is but 
this instrument. Cannot the makers of this, as of all other 
constitutions, revoke it, even without leave of the agent? 


Even the King’s grants are to be construed strictly in favor 
of the King, and against the grantee, he being considered in 
the systems of Laws which tolerate Kings the Sovereign, and 
the people the subject. Shall not, therefore, the grant of the 
people, the real sovereign, to the magistrates, whom they ap- 
point, for their own, and not for those magistrate’s purposes, be 
also construed strictly in their favor, and against the magis- 
istrates ? 

And if a deed is wéthout consideration, it conveys as little 
as construction can make it convey. ‘There is no consideration 
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moving from the Government to the States, for the Constitu- 
tion. 

The people, then, who made the Constitution, considering 
themselves and the Government they made, to occupy this re- 
lation towards each other, are to be presumed to have intend- 
ed the usual incidents of such a relation. And a strict con- 
struction of the instrument of agency, is one of those incidents. 

3. Strict construction of expressed powers results from the 
fact that no powers but expressed powers are given. Why,were 
no powers but expressed powers given—because the people did 
not want to part with power without knowing it—without see- 
ing it with their eyes. Will you, then, in construing their 
words, make them say they mean to give more than the least 
their words require to be given. It is to be presumed they did 
not see the larger meaning of which their words are suscepti- 
ble, otherwise they would have used different words. 

The makers of the Constitution enumerated all the powers 
they gave, even to the power to carry powers into effect.— 
They did not intend that there should be any opening for im- 
plied powers. They did not leave open the door for the ordi- 
nary implication that when the end is given expressly, the 
means are given impliedly. They made a list of powers and 
said to the Government, you may have these. They then said 
here is another power which you shall have, viz: a power to 
pass any law which may be necessary and proper, to carry into 
effect any of the first named powers. Now, as to the latter 
power—the power over means, it is expressly to be taken 
strictly—it is to be confined to what is necessary and proper. 
Is it to be supposed that the men who intended such a construc- 
tion as to means—the less power should have a different sort 
of one for ends—the greater power. 

4, Why did they make provision for amending the Constitu- 
tion? Mainly to furnish an easy way to give the Government 
more power if experience should prove it to need more. It is 
easy to give power—hard to get it back—knowing this, is it 
not to be supposed that the makers of the Constitution intend- 
ed their grants of power to be taken strictly ? 
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5. But if any thing could prove that the rule of strict con- 
struction was the rule intended by the makers of the Con- 
stitution, it would be the amendment of the Constitution as to 
construction. That amendment is, that “The Judicial power 
shall not be construed to extend to any suit, as against one of 
the United States, by citizens of another State, or by citizens 
or subjects of any foreign State’ ? 

Now here is a construction which the makers of the instru- 
ment themselves put upon their own work in respect to one most 
important power. The words to be construed were these: 
‘The Judicial power shall extend’ “to controversies” ‘“ be- 
tween a State and citizens of another State” “and between a State 
or the citizens thereof, and foreign States, citizens or subjects”’. 
The Supreme Court of the United States, in the case of Chis- 
holm, Executor vs. Georgia, had held that the former of these 
grants authorized a State to be sued as defendant. That 
Court maintained that the words themselves plainly said that 
the State might be sued—as plainly as they said “a citizen” 
might be. But two-thirds of both branches of Congress, and 
the entire people of all the States said no. They said that 
even such words should not be so construed. They said that 
the words were susceptible of a narrower meaning, one in favor 
of the States—a meaning which would let States sue, but not 
be sued ; and that, therefore, the words should be construed to 
have that meaning. This was all said and done soon after the 
making of the Constitution—from 1793 to, 1798—when the 
whole idea of the Constitution was fresh in the minds of them 
—its makers. This was a remedial power too. Yet as against 
the States even, it must give up its prerogative, and be con- 
strued strictly. 

Now if in such a case the makers of the Constitution, tram- 
pling the Supreme Court under their feet in favor of the States, 
say the strict rule shall prevail, in what possible case could 
they say it should not prevail? Was it to be presumed that 
after such a rebuke from the makers of the Constitution, the 
Supreme Court or any branch of the Government would ever 
give occasion for another, by committing a similar offence 
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against construction. Certainly not. Hence the amendment 
is not made larger than the mischief. But it shows, unmista- 
kably, the idea of the makers of the Constitution, as to the 
rule of its construction. It shows they intended it to be con- 
strued with the utmost strictness possible, in favor of the States. 

6. But the makers of the Constitution were deceived. Con- 
gress and the Supreme Court, notwithstanding this rebuke, 
went on in their old course of construction. They found a 
warrant in the Constitution for Jay’s treaty ; for the alien act ; 
for the sedition act. So the makers of the Constitution thought 
they would try another remedy than amendment of that instru- 
ment. ‘They concluded to smite the construers. This they 
did. Wherever they could reach an offender, they hurled him 
against the ground, and put their foot on him, and kept him 
there till he died or repented. The Supreme Court offenders 
were beyond their reach. They had in their offices a tenure 
for life; and as all the offenders in this case were such as not 
to be affected by any thing but punishment, those who could 
not be punished contemned their courses. But the other de- 
partments of the Government underwent a change. They con- 
strued the Constitution according to the Virginia and Ken- 
tucky Resolutions of 1798 and 1799. These prescribed the 
strict rule. This was the rule of Jefferson and the Republican 
party. This was the rule that put down the Federal par- 
ty which had had possession of the Government from its origin 
under the Constitution. The offence of that party was that, in 
the opinion of the makers of the Constitution, the people of the 
States had put a false construction on that instrument. Hence 
it was hurled from power—from respectability. Its name be- 
came a word of reproach. This great revolution in govern- 
ment was made for the sake of arule of construing the Consti- 
tution—this same strictrule. And from the year 1800, 1801, 
when the revolution took place, no party has professed any 
other rule, although it must be admitted that the practice of 
parties has not, in this respect, always corresponded with their 
professions. ‘The voice of the makers of the Constitution then 
—the people of the States—by this amendment of the Consti- 
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tution, and by this condemnation of the early administrators of 
it, proclaims the strict rule. 

7. And the practice of all of the States, from the date of the 
Constitution, ’til this day, proves the States to believe that 
rule to be the true one. All have passed Laws upon the idea 
that they retained all powers which a strict construction of the 
Constitution would not give to the General Government. The 
Passenger Laws of New York and Massachusetts illustrate this. 
These two great States thought their respective laws on this 
subject to be warranted by the Constitution. This was the 
opinion of every branch of the Governments of each of those 
States. This was the opinion of four Judges of the Supreme 
Court of the United States. And doubtless this was the opin- 
ion of the Congress and the President of the United States: 
for neither of those departments made any complaint of those 
Laws; and they were Laws which infringed the rights of those 
departments, if they infringed any rights, for they touched 
commerce, if they touched any thing committed to any depart- 
ment; and that is committed to Congress. And is it not cer- 
tain that this was the opinion of all the other States and State 
Governments? But against all this weight of opinion in favor 
of the constitutionality of these laws, we had Mr. Justice Me- 
Leon, Mr. Justice Wayne, Mr. Justice Catron, Mr. Justice 
Grier, and Mr. Justice McKinley. 

But the question for the present is, not what the Supreme 
Court consider the rule of construction to be, or whether what 
they consider it to be is to be conclusive upon the rest of the 
world, but it is, what was the sense in which the makers of the 
Constitution understood it, at the time when they made it. 
And I now insist that I have established all of my four propo- 
sitions on that subject, viz: 

[6.] 1. The makers of the Constitution understood that it 
“‘ Delegated to the General Government, or any department 
thereof, no power by émplication, but only delegated such pow- 
ers as it expressly enumerated. 

2. That it delegated no exclusive power, unless the delega- 
tion was said to be exclusive. 
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3. That it laid no prohibition upon the States, except such 
as it specified. 

4. That the words used in it, if susceptible of more mean- 
ings than one, were used in the meaning which was least favor- 
able to the delegation of power, and most favorable to its re- 
tention. 

I have assumed that the Constitution is to be construed in 
the sense in which its makers understood it when they made it. 
Who will dispute this ? 

In what sense did those makers understand it? I have en- 
deavored to show. Have I succeeded? What is there against 
my conclusions? Nothing, except some decisions of the Su- 
preme Court of the United States. Are not these decisions, 
per se, evidence of what was the sense which the makers of the 
Constitution had, of the meaning of that instrument? I say 
by no means. What that sense was, is a question of fact, which 
has to be solved by going into the domain of facts—the domain 
in which I have been laboring so long. It is a question which 
evidence, not ipse dixit, must determine. 

And I say, further, that the rule of construction of the Su- 
preme Court, as it is to be deduced from the decisions of that 
Court, is one which needs only to be read in its consequences, 
to satisfy everybody that it could not have been the rule of the 
makers of the instrument. Is this so? Let us take one of its 
most celebrated decisions—the decision in McCulloch vs. Ma- 
ryland, and see. (4 Wheat.) 

Maryland made a Law, imposing a tax on “ All banks or 
branches thereof, in the State of Maryland, not chartered by 
the Legislature”. The branch of the United States Bank, at 
Baltimore, refused to pay this tax—the Cashier of it was sued 
for the tax by the State, and the suit was finally carried up to 
the Supreme Court of the United States. 

That Court decided, first, that Congress had power to make 
a bank. Secondly, that the States had not power to tax the 
branches of such a bank, established within their territory. 
In order to arrive at these conclusions, the Court had to have 
very large premises. Accordingly, to support the first conclu- 
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sion, it pronounced the rule of construing the clause of the 
Constitution which gives Congress power to pass all Laws 
which may be necessary and proper, for carrying into execu- 
tion the enumerated powers, to be this: “The result of the 
most careful and attentive consideration bestowed upon this 
clause is, that if it does not enlarge, it cannot be construed to 
restrain, the powers of Congress, or to impair the right of the 
Legislature to exercise its best judgment in the selection of 
measures to carry into execution the Constitutional powers of 
the Government’’. 

This means that among measures for executing ‘ the Consti- 
tutional powers of Government”, Congress may, at discretion, 
choose one as well as another. And this is giving Congress 
power to make a dictator. 

The appointment of a dictator would be a measure by which 
all the powers of the Government could be executed most 
promptly and most efficiently. It is by far the simplest of all 
modes. 

The argument will stand thus: Congress has power to select 
any measure for executing the Constitutional powers of the 
Government. 

The appointment of a dictator would be a prompt, efficient 
and simple measure to execute any of its powers. 

Therefore, Congress has power to appoint a dictator. 

The premises are amply large enough to hold this conclu- 
sion. 

To support the second conclusion, the Court lays down this 
proposition: “ We find, then, on just theory, a total failure of 
this original right to tax the means employed by the Govern: 
ment of the Union, for the execution of its powers’. And 
this—<‘* That the power to tax involves the power to destroy”. 
And these—‘“ If we apply the principle for which the State of 
Maryland contends, to the Constitution, generally, we shall 
find it capable of changing, totally, the character of that in- 
strument. We shall find it capable of arresting all the meas- 
ures of the Government, and of prostrating it at the foot of the 
States. If the States may tax one instrument employed by 
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the Government, in the execution of its powers, they may tax 
any and every other. They may tax the mail; they may tax 
the mint; they may tax all the means employed by the Gov- 
ernment, to an excess which would defeat all the ends of Gov- 
ernment—this was not intended by the American people”. 

Now the principle at the bottom of all these propositions is 
this: The States have no power, by the exercise of which, they 
can defeat all the ends of Government—the General Govern- 
ment, or. any of those ends. 

But the States, by the exercise of the taxing power, can 
take from their inhabitants every cent the inhabitants can 
spare, and live. 

According to the principle of this decision, therefore, the 
States have no power to lay any tax on their inhabitants ; and 
if they have no power to tax, it follows that they have no pow- 
er to enable them to keep up their State Governments; and 
without State Governments, they have no power to keep them- 
selves alive, as States. 

The principle comes to this: that the States, in making the 
Constitution, intended to give up the power of self-preserva- 
tion. 

On the one hand, then, Congress may convert the General 
Government into a dictator; on the other, the States have not 
retained the power of self-preservation. Thisis McCulloch vs. 
Maryland. It is to this that the Supreme Court rule leads. 
Did the makers of the Constitution intend any such rule as 
this ? 

But this case is evidence in another point of view. It shows 
that the Supreme Court of the United States, m construing 
the Constitution, not only do not seek for the meaning of the 
makers of it, but that when they have that meaning, unmista- 
kably, without seeking for it, they disregard it. They decide, 
here, that Congress may charter a corporation. Now the pow- 
er “To grant charters of incorporation, where the interest of 
the United States might require, and the Legislative provis- 
ions of the several States may be incompetent’”’, was asked to 
be given to Congress, in the Convention which framed the Con- 
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stitution. There being much objection to the breadth of this 
power, as asked for, and some indications of favor to a power, 
merely to incorporate canals, the motion was so modified as to 
admit a distinct question, specifying and limited to the case of 
canals. It was rejected by eight States to three; and “The 
other part’’, says Mr. Madison, “fell, of course, as ineluding 
the power rejected”. The Convention, then, refused the pow- 
er to incorporate so much as a canal; and, in the face of this 
refusal, the Supreme Court of the United States say, they 
gave power to incorporate a bank, with a capital of $35,000,- 
000, and authority to establish branches in every State. What 
matters it to such a Court, what was the wish of the makers of 
the Constitution? (5 Ell. Deb. 543, ’4.) 

The disregard of this Court to the known will of the makers 
of the Constitution, as to the rule of construction, is equally 
exhibited in a number of other cases ; especially in the cases 
of Cohen vs. Virginia and Worcester ¢ Butler vs. Georgia, 
in which it held that a State might be sued, notwithstanding 
the clear manifestation of the will of the makers of the Consti- 
tution, in the amendment of it, to which Ihave heretofore re- 
ferred, that the Constitution was not to be so construed as to 
make a State sueable. 

But are not the decisions of the Supreme Court of the Uni- 
ted States to govern this Court, as to the rule of construing 
the Constitution? They are not, any more than the decisions 
of that Court are to be governed by the decisions of this. 

The Supreme Court of the United States has no jurisdiction 
over this Court, or over any department of the Government of 
Georgia. This Court is not a United States Court; and there- 
fore, neither the Government of the United States, nor any 
department of it, can give this Court an order. It follows, .if 
this be true, that decisions of that Court, are not precedents 
for this Court. 

Is this true? Let us see. And first, let us try the ques- 
tions by the principles of the party of liberal construction, as 
promulged by their most distinguished leaders. 

That party held, at the time the Constitution was in the pro- 
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cess of adoption, as well as afterwards, that the State Govern- 
ments were “supreme” and “ sovereign,” as to some things, 
and that the General Government was ‘supreme’ and “ sover- 
eign’, as to some. Alexander Hamilton, as we have seen, 
when insisting on the adoption of the Constitution in the New 
York Convention, said, ‘‘ That two supremes cannot act togeth- 
er, is false. They are inconsistent, only when they are aimed 
at each other, or at one indivisible object. The Laws of the 
Ynited States are supreme, as to all their proper Constitution- 
xl objects; the Laws of the States are supreme in the same 
vay. The meaning of the maxim—there cannot be two su- 
premes, is simply this: two powers cannot be supreme over 
cach other”. (2 Hil. Deb. 356.) Again, a day or two after, 
he said, ‘I maintain that the word supreme, imports no more 
than this: that the Constitution and Laws made in pursuance 
thereof, cannot be controlled or defeated by any other Law. 
The Acts of the United States, therefore, will be absolutely 
obligatory, as to a]l the proper objects and powers of the Gen- 
eral Government ; but the Laws of Congress are restricted to 
# certain sphere ; and when they depart from this sphere, they 
sure no longer supreme or binding. In the same manner, the 
States have certain independent powers, in which their Laws 
are supreme. For example, in making and executing Laws 
concerning the punishment of certain crimes, such as murder, 
theft, &c. the States cannot be controlled. With respect to cer- 
tain other objects, the powers of the two Governments are CON- 
CURSENT, and yet supreme. I instanced, yesterday, a tax on 
a specific article. Both might lay the tax—both might collect 
it, without clashing or interference. If the individual should 
be unable to pay both, the first seizure would hold the proper- 
ty.. Here, the Laws are not m the way of each other—they 
are independent and supreme’. 

The idea meant to be conveyed here is clearly this: that the 
General Government has a sphere in which it is supreme, and 
the State Governments a sphere in which they are supreme ; that 
these spheres intersect each other, and that the space included 
between the arcs of intersection, is common to both-—is a 
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space in which both are equally supreme, and in which there 
is no rule but one—Quz prior est in tempore potior est in jure. 





The same principles have been expressed by Marshall, Chief ¢ 
\ Justice, since the adoption of the Constitution. In MeCul- 

loch vs. Maryland, he says, ‘‘In America, the powers of sov- 
ereignty are divided between the Government of the Union, 

and those of the States. They are each sovereign, with res- 

pect to the objects committed to it, and neither sovereign, with 
respect to the objects committed to the other”. (4 Wheat. 

410.) 

Now, if the General Government, by its Judiciary, can come 
out of its sphere, into the sphere of a State Government, and 
ravish a case thence out of the hands of the State Judiciary, the 
two Governments are not equally supreme within their respec- 
tive spheres. But they are, by admission of Hamilton and 
Marshall, equally supreme in their respective spheres; there- 
fore, the former Government cannot do this, with respect to 
the latter. As well might it be said that England could order 
a case out of France, from a French into an English Court ; 
or that a State Court could order a case out of the Supreme 
Court of the United States into it. None but a superior can 
give an order ; none but an inferior is bound to obey one. 

The question, when tried by the rule of strict construction, 
does not admit of a doubt. That rule is, that the General 
Government has no powers, except such as have been express- 
ly delegated to it; and that the delegations of express power 
are to be strictly construed. 

Now, jurisdiction over State Courts is not expressly given to 
the General Government, or any department of ‘it. 

Therefore, according to this rule, such jurisdiction is not 
given at all. 

Not-only is this sort of jurisdiction not expressly given; but 
there is another sort expressly given, which necessarily excludes 
the idea that this was intended to be given. That is done «in 
the third article for organizing the judiciary. This will appear 
by simply inserting in that article the words which are neces- 
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sarily implied. Let us do this. The section will then read as 
follows, the supplied words being in brackets: 

‘The (whole) judicial power (except as herein excepted) of 
the United States, shall be vested in one Supreme Court, und 
in such Inferior Courts as the Congress may, from time to time, 
ordain and establish. The Judges, both of the Supreme and 
Inferior Courts, (who are to exercise this whole judicial power, 
except as herein excepted) shall hold their offices during good 
behavior ; and shall, at stated times, receive for their services a 
compensation which shall not be diminished during their con- 
tinuance in office. 

The (whole) judicial power (except as before excepted) (thus 
vested in one Supreme Court and in such Inferior Courts as the 
Congress may, from time to time establish, to be exercised by 
Judges who are to hold their offices during good behavior) shall 
extend to all cases in Law and Equity, arising under this Consti- 
tution, the Laws of the United States, and treaties made, or 
which shall be made under their authority, to all cases affecting 
Ambassadors, other public Ministers and Consuls; to all cases 
of admiralty and maritime jurisdiction ; to controversies to which 
: the United States shall be a party; to controversies between 
two or more States; between a State and citizens of another 
. State; between citizens of different States; between citizens 
of the same State, claiming lands under grants of different 
States; and between a State or the citizens thereof, and for- 
eign States, citizens or subjects”’. 

“Tn all (those) cases affecting ambassadors, other public 
ministers and consuls, and those in which a State shall be a par- 
ty, (in respect to which the whole judicial power of the U. S. 
is thus vested in one Supreme Court, and in such Inferior Courts 
as the Congress may, from time to time ordain and establish 
with Judges for life,) the Supreme Court shall have original 
jurisdiction. In all the other cases before mentioned, (in re- 
spect to which the whole judicial power of the U. S. is thus 
vested in one Supreme Court, and in such Inferior Courts 
as the Congress may, from time to time ordain and establish, 
with Judges for life,) the Supreme Court shall have appellate 
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jurisdiction, (as to such Inferior Courts) both as to Law and 
fact, with such exceptions, and under such regulations, as the 
Congress shall make, (and such Inferior Courts shall, as to 
these other cases, have original jurisdiction as to such Supreme 
Court.) 

The mere supply of these necessarily understood words, 
makes it as clear as day, that the appellate jurisdiction dele- 
gated to the Supreme Court, applies only to the Inferior Courts 
of the United States, ordained and established by Congress, 
with Judges for life, and not to State Courts, which are not 
United States Courts, which are not ordained and established 
by Congress, and which are presided over by Judges who do 
not hold their offices for life. 

Now in this part of the article is contained the whole judi- 
cial power delegated to the General Government, except as to 
impeachments; and as to the powers of the two houses to 
judge of the elections, &c., of their members. 

What, then, is thus expressly laid down in the Constitution, 
necessarily excludes the idea that the General Government, or 
any department of it, was to have jurisdiction over the Courts 
of a State. 

But again: if this sort of appellate jurisdiction exists, then 
it exists equally with respect toa State Court of one grade, as 
to a State Court of another. It exists as toall Courts ‘inferior’ 
to the Supreme Court; and if the highest State Courts are in- 
ferior to that Court, still more so are the lesshigh. If this sort 
of jurisdiction exists, then there may, as far as this State is 
concerned, be an appeal to the Supreme Court of the U. &., 
from the Supreme Court of the State, from the Inferior Courts, 
from the Ordinary, from the Justice’s Courts, from Corporation 
Courts, and perhaps from Court’s Martial. This appellate ju- 
risdiction, then, if it exists, extends to every State Court alike. 

And the same sort of construction which makes it to exist at 
all, as to any State Court, will much more easily make it ex- 
tend to every case that can arise in any such Court. The 
cases to which it is to extend, as mentioned by the Constitu- 
tion, are “ All cases in Law and Equity, arising under this 
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Constitution, the Laws of the United States, and treaties 
made, or which shall be made under their authority’ and oth- 
ers. But these are enough. What are cases “arising under 
the Constitution”? Under the liberal rule of construction, it 
is easy to say that the Constitution is an instrument which 
gives one part of the powers of Government to the General 
Government; and gives the other part to the States—that all 
power is given by the Constitution. Now if that be said, no 
case of any kind can arise in a State which will not draw in 
question some power of the State, or some power of the Gen- 
eral Government; but if a case draws in question a power of 
either, it is a case arising under the Constitution; because, on 
on this theory, the powers of both are derived from the Con- 
stitution. 


This appellate jurisdiction, if it exists then, extends to all 
State Courts of all grades, and to all cases in those Courts.— 
The effect of such extension, would be to make the States ex- 
ist, at the mercy of the General.Government. If they laid a 
tax, the taxed person might refuse to pay it; and if sued for it, 
appeal to the Supreme Court. That Court could pronounce 
the tax law unconstitutional ; as flowing from a power which, 
if it existed in the States, might enable the States to destroy 
the General Government, by taking to themselves all that could 
be paid for taxes, and leaving nothing for the General Gov- 
- ernment to take. The Court would so pronounce, if it should 
follow the principle on which McCulloch vs. Maryland stands. 
This is but an instance out of a thousand. 


Now the power to annul State Laws was not given to the 
General Government. The Federal Convention refused re- 
peatedly to give this power to any department of the General 
Government. 


In Mr. Randolph’s propositions, which were the basis of the 
Constitution, the effort to give this power first appears. His 
6th resolution had these words, “ Resolved, that each branch 
(of the Legislature) ought to possess the right to negative all 
laws passed by the several States, contravening, in the opin- 
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ion of the National Legislature, the articles of union; or any 
treaty subsisting under the authority of the United States”. 

His 8th, these: ‘That the Executive, and a convenient 
number of the National Judiciary, ought to compose a council 
of revision, with authority to examine every act of the Nation- 
al Legislature, before it shall operate; and every act of a par- 
ticular Legislature, before a negative thereon shall be final ; 
and that the dissent of the said council shall amount to a re- 
jection, unless the Act of the National Legislature be again 
passed, or that of a particular Legislature be again negatived 
by of the members of each branch”. (5 Ell. Deb. 
127-8.) 

Here the Judiciary was to take part in the veto of State 
Laws. It might, with the President, affirm a veto applied by 
either branch of Congress toa State Law. But even this limit- 
ed right was not allowed to the Judiciary. It was struck from 
the resolution, andat once. (J6. 166.) And although asked 
for repeatedly afterwards, by the enemies of the States, in the 
Convention, it was pertinaciously refused. The Judiciary was 
refused the power to participate in any revision or negative of 
any Laws, whether State or Federal. (See 1b. 344, 428.) 

So the power proposed to be given to the Federal Legisla- 
ture, “To negative all laws passed by the several States, 
contravening in the opinion of the National Legislature, the 
articles of Union’, &c., was refused by the vote of seven 
States to three. (Z6. 321, 322.) Even Gouverneur Morris 
“opposed this power as likely to be terrible to the States, and 
not necessary, if sufficient power should be given to the Gener- 
al Government”. (J0.) 

Indeed, members of the Convention, Mercer, and Dickinson, 
and Sherman, expressed decided opinions against the propriety 
of the doctrine, that ‘The Judges, as expositors of the Con 
stitution, should have authority to declare a Law void’; and 
these opinions were feebly combatted. (Jb. 429.) 

It appears, then, that the Convention which drafted the 
Constitution, although repeatedly requested to give the veto 
of State Laws to the Gencral Government, steadily refused it 
VOL. xIv. 64 
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—refused to give a mere modicum of it to the Judiciary.— 
And if it refused to give the power directly, it is not to be 
presumed that it gave it indirectly, by a forced implication in the 
said third article—gave it, indeed, without knowing what it, 
was doing. 

Now it must be. manifest to any one, on a little reflection, 
that if the United States’ Courts have power over the State 
Courts, they have power over the State Zaws—power over the 
operation of those Laws, within the territory of the States— 
power to nullify every Act of the States. Was this the inten- 
tion of the makers of the Constitution—these very States ? 

[7.] The conclusion is, that the Supreme Court of Georgia 
is co-equal and co-ordinate with the Supreme Court of the Uni- 
ted States, and not inferior and subordinate to that Court. 
That as to the reserved powers, the State Court is supreme ; 
that as to the delegated powers, the U. S. Court is supreme; 
that as to powers, both delegated and reserved—concurrent 
powers—both Courts, in the language of Hamilton, are “ equal- 
ly supreme”; and that as a consequence, the Supreme Court 
of the United States has no jurisdiction over the Supreme 
Court of Georgia; and cannot, therefore, give it an order, or 
make for it a precedent. 

This conclusion is in accordance with the uniform action of 
the Government of Georgia, in all of its departments. In the 
cases of the missionaries, Worcester and Butler; of Tassells, 
and of Graves, her Courts treated, with contempt, the claim of 
jurisdiction over them, by the Supreme Court of the United 
States. The missionaries served their times out in the peni- 
tentiary, notwithstanding the mandate of the Supreme Court of 
the United States, that they should be set at liberty. In this 
course, on the part of the Judiciary, the Legislature and the 
Executive concurred—indeed, co-operated. And the people 
approved the conduct of the whole. 

Now it is true, these were criminal cases ; but that can make 
no difference. If the United States’ Court has no jurisdiction 
over the State Court, with respect to a criminal case, involving 
Statutes of the United States, and treaties with the Indians, as 
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these cases did, it can have none over the State Court, with 
respect to a civil case. A civil case can do no more towards 
giving jurisdiction than involve some Statute, or treaty, or the 
Constitution. 

I am aware that Congress have passed two Acts contraven- 
ing this view. The Act of 1789, to establish the Judicial 
Courts of the United States, and the Act of 1833, further to 
provide for the collection of duties on imports’. (Story’s 
Laws, 1 vol. 58, 4 do. 2340.) 

The first, in its 25th section, declares, among other things, 
*‘ That a final judgment or decree, in any suit in the highest 
Court of Law or Equity, of a State, in which a decision in the 
suit could be had, where is drawn in question the validity of a 
treaty or Statute of, or an authority exercised under the Uni- 
ted States, and the decision is against their validity”, &. enu- 
merating other cases, “‘ may be re-examined and reversed or af- 
firmed in the Supreme Court of the United States, upon a 
Writ of Error’, &e. 

The Act of 1838 declares that in any case, where suit or 
prosecution shall be commenced in a Court of any State, against 
any officer of the United States or other person, for or on ac- 
count of any Act done under the Revenue Laws of the United 
States, &c. ‘it shall be lawful for the defendant, at any time 
before trial’, upon petition, to transfer his case into the Cir- 
cuit Court of the United States; “And it shall be the duty 
of the Clerk of the Circuit Court, to issue a Writ of Certiorari 
to the State Court, requiring said State Court to send to said 
Circuit, the record and proceedings in the cause”. 

The men that made this Act, did not have the effrontery to 
make it to last longer than the “end of the next Session of 
Congress’. 

This Act makes the Circuit Courts—the inferior Courts of 
the United States, superior to the highest State Courts. And, 
in truth, there is as much warrant in the Constitution, for ma- 
king these inferior Courts so, as for making the Supreme Court 


80. 
If the Constitution does not give the General Government, 
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or any department of it, jurisdiction over the Judiciary of the 
States, it does not give Congress the power to pass such Laws 
as these; and these Laws are therefore void. 

My opinion is, that the Constitution does not, and I have 
given my reasons for the opinion. 

But say that I am wrong in this opinion ; still, I deny that 
the decisions of the Supreme Court referred to, are precedents 
to govern this Court. 

Those decisions were mere partisan decisions—to be overruled 
in the Court which made them, as soon as a majority of the mem- 
bers of the Court should be of different politics from the poli- 
tics of the members who made the decisions. The doctrine 
that a decision of the Supreme Court of the United States is 
to dictate a man’s politics to him, is a doctrine avowed by few 
in this country. Such a doctrine would be an easy means of 
perpetuating a dynasty of principles, however false or wicked. 
All that would have to be done, would be to start with men of 
those principles. Their decisions would do the rest. What- 
ever they said the Constitution meant, the people would have 
to vote it to mean. Parties, on Constitutional questions, could 
not arise. 

But are these mere political decisions, and made by partisan 
Judges ? 

There are now, and have been before now, in these United 
States, but two parties, with a deeply marked line of separa- 
tion between them. The party which stands on the side of the 
delegated powers, and that which stands on the side of the re- 
served powers—the National party and the State’s Rights 
party. 

Now, the effect of the decisions of the Supreme Court, to 
which I have referred, is to put up the National party and to 
put down the State’s Rights party. The decisions are, there- 
fore, political. Indeed, they discuss the same topics and come 
to the same results, in all respects, as do the speakers in Con- 
gress, the stump orators out of Congress, and the newspaper 
writers in and out of it—of the same politics as the majority of 
the Court making the decisions. 
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Are the Judges partisans? What are their antecedents? 
The leading Judges on the bench of the Supreme Court, before 
the era of Judge Marshall, were Jay, Wilson and Ellsworth? 
Each of these had been an active and an ardent politician before 
he went upon the bench. He had acquired his bend in polities. 
On the bench, he only uttered the same Constitutional doc- 
trines which he had uttered off. 

In the era of Judge Marshall, which lasted through thirty- 
four years, he was the Chief of the Court, and Justice Story 
was a good second. Was Judge Marshall a politician? Let 
this summary of his life, taken from his biography, in the Wa- 
tional Portrait Gallery, answer : 

Born in 1755, he was a Lieutenant in 1775; a first Lieu- 
tenant in 1776; a Captain in 1777, 1779 and 1780. He read 
Law in 1780. After Cornwallis’s surrender, the Courts being 
again opened, he commenced practice. In 1782, he was elect- 
ed to the Legislature of Virginia ; in the same year, was made 
a member of the Executive Council. In 1784, he resigned his 
seat in the Council. Immediately afterwards, he was again 
elected to the Legislature. In 1787, he was elected from Hen- 
rico. In 1788, he was a member of the Virginia Convention 
for ratifying the Constitution. In the same year, he was elect- 
ed to the Legislature. ‘With considerable reluctance, he 
yielded to the public wishes, being principally influenced, in 
his acceptance of the station, by the increasing hostility mani- 
fested in the State, against the National Government, and his 
own anxious desire to give the latter his decided and public 
support”. He continued a member for Richmond during 1789, 
1790 and 1791. Then he retired from politics. He was 
again drawn forth by the French question. Here, “the deci- 
ded part taken by Mr. Marshall, could not long remain unno- 
ticed. He was attacked with great asperity, in the newspa- 
pers and pamphlets of the day, and designated, by way of sig- 
nificant reproach, as the co-adjutor and friend of Alexander 
Hamilton”. In 1795, he was elected to the Legislature, in 
which body he signalized himself by the defence of Jay’s trea- 
ty, the great political question of the day. In consequence, he 
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was offered, by the President, the place of Attorney General ; 
solicited to go Minister to France, but declined both offers. 
Within a year, he was offered this place of Minister, by the 
next President, Adams. This time he accepted, went abroad 
and returned in 1798. The next year, after an “ardent con- 
test’’, he was elected to Congress. He took his seat in De- 
cember, 1799; distinguished himself in the ‘ever memorable” 
Congress of 1799, 1800, and in May, 1800, was made Secre- 
tary of War, and soon afterwards, Secretary of State. In 
1799, while a candidate for Congress, he was offered a place 
on the bench of the Supreme Court of the United States; but 
this he then refused, preferring, no doubt, the more dazzling 
honors of the mere politician. A year afterwards, he thought 
better of the Judgship. It was offered him again, and on the 
31st of January, 1801, he took it—became Chief Justice. By 
this time, it was seen that his party was struck with death, and 
that, therefore, further political offices were hopeless. Whilst 
upon the bench, he lost no occasion to inculcate his politics. 
Hence, the number of his elaborate obiter dicta discourses. 
As in Marbury vs. Madison, where, although admitting his 
Court had no jurisdiction in the case, he argued at length, to 
show what was the Law of it, and what the Court would do, if 
it had jurisdiction, namely : issue a mandamus to a co-ordinate 
department of the Government, the Secretary of State, requi- 
ring that department to commission to office certain of his 
party friends, who had been appointed to office at midnight of 
the night when the appointing power itself, John Adams, went 
out of office. As in Cohens against The State of Virginia, 
a case in which his Court decides that it has no jurisdiction 
upon the merits ; and yet, in a motion, not on the merits, he lays 
down the doctrine that a State may be sued, and sued by one 
of its own citizens, in the Supreme Court of the United States, 
notwithstanding he, himself, had told the Convention of that 
very Virginia, when persuading it to adopt the Constitution, 
that a State. could not be sued, and was not intended to be 
sued, by virtue of the Judiciary article of the Constitution. 

His language to the Convention is most unequivocal. He 
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said, “I hope that no gentlemen will think that a State will 
be. called at the bar of the Federal Court. It is not rational to 
suppose that the Sovereign power should be dragged before a 
Court. The intent ts, to enable States to recover claims of in- 
dividuals residing in other States. I contend this construc- 
tion is warranted by the words. But, say they, there will be 
partiality in it, if a State cannot be defendant ; if an individu- 
al cannot proceed to obtain judgment against a State, though 
he may be sued by a State. It ie necessary to be so, and can- 
not be avoided”. It is charity to set down these opposite rep- 
resentations of the meaning of the Constitution, to the incon- 
sistencies of the mere politician. 

It was not only on the bench that he taught polities. 
He entered the fields of history and biography fos the same 
purpose. For what is his Life of Washington and History of 
the Colonies, but a labored defence of his party, and an effort 
to raise its desperate fortunes, by forcing the name of Wash- 
ington on the list of its patrons. No; it was not the death of 
Washington, but the death of the Federal Party, that set that 
work on foot. This is but thinly disguised, in the preface of 
the work. He says, “Deep impressions were then made, res- 
pecting the subjects themselves, and the persons by whom the 
various important propositions, then discussed, were supported 
or opposed, which are not yet entirely effaced. Justice to the 
patriot statesmen, who then devoted their time and talent to 
the public service, requires that the reasons on which they act- 
ed should be known’. Marshall, then, was a partisan, if there 
was ever one. Whilst thus a partisan, holding all the opinions 
of his party, he is, by a party-President, in the last hour of the 
party, when its death-warrant has already been signed, to save 
him from the general doom, and as the only reward left for 
party services, Presidencies being out of the question, offered 
a Judgship. This time he accepts it, although he had refused 
it a year before, when it had not become apparent that the 
last hour of the party was at hand, and when, therefore, higher 
offices might not be looked for, from it, than that of Judge. What 
was the course for any partisan to pursue, under such circum- 
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stances? That which he pursued. He took sanctuary, for 
life. in the Supreme Court. But there he was the same man 
that he had been before he got there. The only effect was, to 
make him more bold in the avowal of his old principles. He 
no longer had to answer for them at the ballot-box. He and 
his Court, with respect to the Constitution, took one road—the 
other departments of the Government, and the vast majority of 
the American people, took another. There they have been re- 
spectively travelling, the greater part of the time since. The 
opinions of neither have had the least influence upon the ac- 
tion of the other. As to Judge Story, he is understood to have 
distinguished himself, somewhat, as a Republican partisan, be- 
fore the war of 1812, in Massachusetts, where Republicans 
were then rather scarce. Being a young lawyer of some pro- 
mise, and about the only lawyer of that party, there, of much 
note, he was selected, by Mr. Madison, for the bench of the 
Supreme Court of the United States. But once on the bench, 
he forsook his party and became the humble interpreter of 
Marshall—the Dumont to Bentham. He made it his business 
to illustrate and to embody the political doctrines of his chief. 
And this he did, in what he styles his “‘ Commentaries on the 
Constitution”. This isa work of as rank a partisan character, 
on one side, as the Virginia and Kentucky Resolutions, and 
Mr. Madison’s Report of 1798 and 1799, are on the other. 
Indeed, these Commentaries, and most, if not all of Marshall’s 
Constitutional decisions, are only so much talk at those resolu- 
tions and that report, although the resolutions and report are 
seldom mentioned. 

Now, partisan decisions may do to bind the political party, 
which the makers of them happen to belong to. They cer- 
tainly bind no other party. And this has been the uniform 
opinion and practice of all parties in this country. The Su- 
preme Court said a bank is Constitutional; yet, bank charters 
have been vetoed by three several Presidents: Madison—Jack- 
son—Tyler. 

So, when a person has been put on the bench of the Su- 
preme Court, who has different politics from those which justi- 
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fied any particular decision, he goes according to his own poli- 
tics, and not according to the dec sion. He dissents, if need 
be, as was done in the Passenger Cases. He decides Constitu- 
tional questions as he understands them. 

And partisan decisions—and all decisions on Constitutional 
questions, must be more or less partisan—ought not to bind as 
precedents, because they are not made by the tribunal which, 
in the last resort, is supreme. This tribunal is the people of 
the States—the authors of the Constitution. 

[8.] The general conclusion is, that what was before laid 
down as to the sense in which the makers of the Constitution 
understood the Constitution, when they made it, is true, any 
thing in any decision of the Supreme Court of the United States 
to the contrary, notwithstanding. It remains only, therefore, 
to make an application of what was thus laid down to the mat- 
ters in hand, viz: to the case of Brown vs. Maryla*7?=o see 
whether it overrules that case, and to the case of Padelford 
Fay & Co. before this Court, to see how it requires that case to 
be decided. 

Bat what was laid down? Let us repeat it. 

The makers of the Constitution, at the time when they made 
it, understood it in this sense: 

1. That it delegated to the General chcinice or any de- 
partment thereof, no power by implication, but. only delegated 
such powers as it expressly enumerated. 

2. That it delegated no exclusive power, unless the delega- 
tion was said to be exclusive. 

8. That it laid no prohibition on the States, except such as 
it specified. ’ 

4, That the words used in it, if susceptible of more mean- 
ings than one, were used in the meaning which was least favor- 
able to the delegation of power and most favorable to its reten 
tion. 

These propositions convey the sense in which the makers of 
the Constitution understood it, at the time when they made it. 
The sense of the makers is to govern. These propositions then 
become the rules of construing-the Opnstitution, 

VoL. xiv. 65 
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[9.] Tried by these rules, the decision in Brown vs. Maryland 
will be easily found to be unconstitutional. But the length to 
which this opinion has already been drawn out, forbids me to 
make the application of the rules to that case. It is sufficient 
that I confine myself to the application of them to the case for 
the decision of this Court. That I shall now endeavor to do. 

[10.] According to these rules, therefore, does the Ordinance 
of Savannah interfere with the clause of the Constitution, which 
says that Congress shall have “power to regulate commerce 
with foreign nations and among the several States’? The 
answer is that it does not. 


1. The power to regulate commerce, given to Congress, is 
not said to be exclusive. Therefore it is not exclusive. The 
States and Congress have it concurrently. 

2. Soa tax on “sales” is not a tax on commerce—not a 
regulation of commerce. Sales are not commerce. Commerce 
is traffic—is an act—is the act of buying and selling—and not 
the result of the act—not the thing bought or the thing that 
stands in the place of the thing sold—the price—the “sales”. 

It is true, the liberal rule of construction makes commerce 
mean “ intercourse’ and mean “ navigation”—but the word 
has no such meaning by dictionaries ; by the Common Law; or 
by common usage. And if this rule allows you to step beyond 
the meaning of the word thus defined, to “intercourse” and to 
‘navigation’ it may perhaps equally allow you to step to “sales”’. 
The strict rule, however, allows nothing of the kind. It re- 
quires words susceptible of more meanings than one, to be ta- 
ken in that which must favor the States. 


3. Then these “ sales’ if commerce at all, are not commerce 
“with foreign nations,” or “ among the States’. If commerce 
at all, they must be held under the rules we are now applying, 
to be internal commerce—the commerce that takes place en- 
tirely inside of a State. ‘They are the result of a whole year’s 
business within the limits of the State. 

4. This ordinance is a taz Law—not a commercial Law. If 
it interferes with any power of Congress, it must, under these 
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rules, be with the taxing power. But the taxing power is not 
by these rules, or by any decision, or opinion, exclusive. 


[11.] Nor, according to these rules, does the Ordinance conflict 
with the other clause of the Constitution—“ No State shall, 
without the consent of the Congress, lay any imposts or duties 
upon imports or exports, except what may be absolutely neces- 
sary for executing its Inspection Laws, and the net produce of 
all duties and imposts laid by any State on imports or ex- 
ports, shall be for the use of the Treasury of the United States 
—and all such Laws shall be under the control and supervision 
of the Congress”. 

1. The amount of sales is not “an import’’—it is money— 
probably in this case bank bills; and of banks created by the 
State itsélf—a product of the State—a product certainly sub- 
ject to taxation, in the hands in which it existed before it passed 
to these plaintiffs; and if so, it passed to them, subject to all of 
its incidents. This is equally true of coin. But that it is not 
an import is enough. 


2. Nor is a tax upon the amount of sales of imports the same, 
in effect, asa tax upon imports. The former sort of tax affects 
only the people of the State, which lays the tax; the latter 
affects them, and it may also affect the people of all other 
States. A tax upon imports tends to prevent imports from 
passing through the State that lays the tax, into any other ; 
and to the extent of the tendency, other States suffer. The 
States might, therefore, be very well prohibited from taxing 
imports, without being prohibited from taxing the sale of im- 
ports. 

The evil which this prohibition was intended to remedy, was 
this very evil of one State’s taxing the imports of another, as 
they passed through it, to reach that other. The Atlantic 
States taxed all imports. The consequence was, that the inte- 
rior States had to pay the tax upon all such articles of import 
as they consumed. It was for the benefit of these interior 
States, that this prohibition was put in the Constitution. The 
reason of the prohibition, then, does not extend to a tax upon 











pre iy es ; “a ; ae iis ee eee he sae WE 
ome Pager nx : 7 : * es 


516 SUPREME COURT OF GEORGIA. 
Padelford, Fay & Co. vs, Mayor and Ald. City Savannah. 








the consumption of imports consumed within the State itself, 
which imposes the tax. (5 Ell. Ded. 112.) 

But say that this tax on “sales” is the same thing as a tax 
on imports, still, the tax ordinance is not void. 

In the view of the Constitution, a State’s purpose for taxing 
imports or exports, may be that of executing its Inspection 
Laws, or it may be some other. 

If the purpose be to execute its Inspection Laws, the State 
may tax imports without the consent of Congress. And she 
may make the tax as high as she pleases; but she can retain 
of the ‘ produce’ of the tax, only as muchas is necessary to de- 
fray the expenses of the execution of the Inspection Laws. 
The residue she must pay to the United States. No part of 
the Law, under which she imposes a tax for this purpose, is void. 
It is only subject to reversion and control by Congress. 

But if the State’s purpose be any other, she gannot tax im- 
ports and exports without the consent of Congress. It follows, 
as a matter of course, that with the consent of Congress, she 
may tax them. 

In the case, then, of this consent, the State Law, laying the 
tax, is not void. 

Nor in this case will the produce of the tax have even to be 
paid to “the Treasury of the United States”; for in this case 
there is no such thing as “net produce”. These terms apply 
to the case of a tax for executing Inspection Laws. It must cost 
something to execute such Laws. That something is to be paid 
out of the tax. The rest of the tax is “net produce.” This 
is to be for the use of the Treasury of the U.S. These words, 
therefore, having reference to the expenses of executing Inspec- 
tion laws, can have no operation, if there is no Inspection Law. 
This view is confirmed by the history of the clause. See 5 
Ell. Deb. 486, 540-7. 

But even if Congress does not consent to such a Law, the 
Law is not void. It is still a Law, but a Law “subject to the 
revision and control of the Congress.” It may be that Con- 
gress though, not consenting to such a Law, would still be sat- 
isfied with some little revision of it, so as to accommodate the 
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Law to its own policy—as by striking out of the Law an article 
which it prefers to be on the “free list” ; for example, coffee. 
This change it could effect by a “revision” or ‘ control’’ of the 
Law. Shall the Judiciary step in between the Congress and 
the State and defeat the wishes of both? It is well known 
that Congress has, itself, taxed imports for the protection of do- 
mestic manufactures, as wellasfor revenue. Nowa tax on im- 
ports, by the States, would tend to accomplish the former ob- 
ject, and therefore might meet with the decided approval of 
Congress. 

Is it to be said that Congress cannot “revise” or ‘ control’ 
such a Law? it is, if the doctrine be true, that such a Law is 
void. What is void, is not revisable—not controlable any more 
than what does not exist is. It is an abuse of language to 
speak of revising and controlling any void thing. 

As, therefore, it is, “all such Laws’ that shall be subject to 
the revision and control of the Congress, ‘‘such Laws’ must 
be Laws, and therefore they cannot be void. 

This seems to me to be the plain meaning of this clause of 
the Constitution. It is, too, a meaning entirely consistent 
with the most liberal rule of construing the Constitution. It is 
the one imperatively required by the strict rule. Taking, then, 
this to be the meaning, viz: 

1. That a State, without the consent of Congress, may tax 
imports to execute her Inspection Laws. 

2. That the “‘net produce” of such tax is to be for the use 
of the Treasury of the United States. 

3. That with the consent of Congress, she may tax imports 
for any purpose. 

4. That even without the consent of Congress, she may tax 
imports for any purpose—subject only to a power in Congress, 
to revise and control the tax. 

5. That the part of the clause requiring the “net produce,” 
&c. to be for the use of the United States, applies only to taxes 
on imports, laid for executing Inspection Laws, Let us apply 
it to the tax in question, in this case, assuming the tax to be in 
fact, a tax on imports. 
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[13.] 1. Is this a tax for executing the Inspection Laws ot 
the State? Quite a number of such Laws exist, viz: Laws for 
the inspection of beef, pork, pitch, tar, turpentine, fire-wood, 
tobacco, lumber and flour. (Pr. Dig. ‘Staples.’) It does not 
appear from the facts of the case, what is the purpose of the 
tax. It does not, therefore, appear that so much of the tax as 
relates to imports, is not for the purpose of executing the In- 
spection Laws of the State. Admit that more may be said 
against the idea that this was the purpose than can be said in 
favor of it. That is not conclusive. The question is, has the 
tate broken the Constitution in authorizing this tax? Nowit 
is the duty of the Courts of the State to make every presump- 
tion possible, against the idea that the State has violated the 
Constitution. And it is a possible thing for this ordinance to 

‘have been laid for the purpose of executing the State’s Inspec- 
tion Laws. 

2. If this be such a tax, it does not appear whether there is 
any net produce from it or not. 

[14.] 3. Supposing this not to be a tax for inspection purpo- 
ses, has Congress consented to its being laid? It is certain 
that Congress has not expressly consented. But is express 
consent necessary? There is nothing in the Constitution 
which says so. There is nothing in the practice of men, or in 
the Municipal Law of men, or in the practice of nations, or the 
Law of nations that says so. Silence gives consent, is the rule 
of business life. A tender of bank bills is as good as one of 
coin, unless the bills are objected to. To stand by, in silence, 
and see another sell your property, binds you. These are 
mere instances of the use of the maxim in the Municipal Law. 
In the Law of Nations, it is equally potent. Silent acquies- 
cence in the breach of a treaty binds a Nation. (Vattel, eh. 
16, sec. 199, book 1. See book 2, sec. 142; et seq. as to usu- 
caption and prescription, and see. 208 as to ratification. 

Express consent, then, not being necessary, is there any thing 
from which consent may be implied? There is—length of time. 
The Ordinance was passed the 24th of January, 1842, and has 
been. in operation ever since. If Congress had-been opposed 
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to the Ordinance, it had but to speak, to be obeyed. It spoke 
not—it has never spoken: therefore, it has not been opposed 
to the Ordinance, but has been consenting to it. 

[15.] 4. Say, however, that Congress has not consented to 
the Ordinance, then the most that can be maintained is, that 
the Ordinance stands subject to “the revision and control of 
Congress.” It stands a Law—a something susceptible of revis- 
ion and control—not a something unsusceptible of revision and 
control as a void thing would be. 

5. The question, as to ‘net produce’, cannot arise in the case 
in which Congress consents, or that in which she refuses to cons, 
sent to the tax. There cannot be sucha thing as ‘ net produce’ 
in either of those cases; but only in the case of a tax for in- 
spection purposes. 

[16.] But let it be granted that the ordinance is void, does it 
follow that the decision of the Court below ought to be reversed ? 
By no means. If the Law is void, and yet is enforced, who is 
injured by it? The seller of the import? Not at all. He is 
paid the tax by the purchaser from him before he pays it to the 
City. The tax is ultimately paid by the conswmer of the arti- 
cle. The price or sale of which is taxed. The merchant puts 
the amount of the tax, as he does every other item of the cost 
of the goods, in the price which he fixes upon them—and when 
he sells, he gets from the purchaser that amount with the rest. 
Ifthe tax injures any private person at all, therefore, that per- 
son 1s the consumer of the taxed article, and not the seller of 
it. To apply this more directly to the case. Padelford, Fay 
& Co. sold imports, and got the money for them. These imports 
had a tax on them. The amount of that entered into the price 
at which they sold the imports. Therefore, when they sold 
them at that price, they received the amount of this tax. They 
have it in hand. The City wants to get it out of their hands. 
They object, and insist upon keeping it, saying the Law under 
which it is claimed is void. Can this objection be allowed to 
be in their mouth? The consumer is the injured man; and he, 
by buying the taxed article and paying the tax included in the 
price, wazves his objection to the tax. He is willing, for his 
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money thus paid, to go to the City. In fact, he pays it for the 
use of the City. He might give it to the City, if he choose to 
do so; and if he did and should deliver it to Padelford, Fay & ° 
Co. to deliver to the City, would they be allowed to retain it ? 
€ertainly not. Neither should they be allowed to retain this 
tax, so paid them by the consumer, for the use of the City. It 
is a universal maxim, that Quilibet potest renunciare Juri pro 
se introducto. The consumer, therefore, can waive his right 
to object to this ordinance, on the score of its being void; and 
he does this when he pays the tax it imposes on him. It is 
time enough to hold a Law, made under the authority of the 
State, to be a violation of the Constitution, when it is complain- 
ed of by somebody that it injures. It is too soon to do this, 
when the complaint is made by one that it does not injure, 
and one, who, if the complaint be ali: ved, will be enabled to 
keep what, in justice and equity, he has no right to. 

But, indeed, no private person has a right to complain, by 
suit in Court, on the ground of a breach of the Constitution. 
The Constitution, it is true, is a compact, but he is not a par- 
ty toit. The States are the parties to it. And they may 
complain. If they do, they are entitled to redress. Or they 
may waive the right to complain. If they do, the right stands 
waived. Could not the States, in their sovereign capacities, or 
Congress (if it has the power) as their agent, forgive such a 
breach of the Constitution, on the part of a State, as that of im- 
posing a tax on imports, or accept reparation for it? In case 
this were done, what would become of the claims of private 
persons, for damages for such breach? To let such claims 
be set up against the forgiven party, would be to do away with 
the forgiveness. No, if there existed such. claimants, they 
would have to appeal, each to his own sovereign for redress. 
It was that sovereign’s business to get enough from the offen- 
ding sovereign, to cover all private losses of his own citizens— 
and if he did not get enough to do that, those citizens must 
look to him, alone, for indemnity. 

And this brings me to my general conclusion, which is, that 
the judgment of the Court below, ought to be affirmed. 
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No. 65.—A. S. RutTHEerForD, Receiver, &c. plaintiff in er- 
ror, vs. SEABORN JONES, defendant in error. : 


[1.] In a bill for partition, it is not necessary that the complainant's title to 
the property should be fully set out. 

[2.] The defendant may, by plea or answer, controvert the complainant's title 
to the whole or any part of the property, or deny the co-tenancy ; in which 
events, a preliminary trial should be had, to settle these issues. 

[3.] Ordinarily, in this State, Equity does not possess concurrent jurisdiction 
over partitions; if the remedy at Law be full and complete, resort must be 
had to that forum. 

[4.] Where there are various lots or parcels of land belonging to co-parceners, 
joint-tenants or tenants in common, the Act of 1767 authorizes the parti- 
tioners to divide them by entire tracts, or to sub-divide them into parcels. 

[5.] Under the general prayer for relief, it is the duty of the Chancellor to 
look through the bill, to see whether the facts charged do not authorize 
other and further relief fhan that which is specially asked. 
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[6.] Courts of Equity, alone, can decree pecuniary compensation, in cases of 
partition ; Courts of Law have no power to equalize the allotments in this 
way. 

[7.] If the Chancellor, in looking through the bill, can foresee that contin- 
gencies may and probably will arise, which Equity alone can adjust, he 
will retain the bill. 

[8.] You cannot, under the same writ of partition, at Law, allot some of the 
land by entire tracts, sub-divide some and sell others. 

[9.] In Equity, a receiver may be appointed, to rent the property and pay 
over the profits to the co-tenants, according to their respective interests, 
or decree that any portion thereof may be held and enjoyed for a certain 
length of time, by one of the co-tenants, and then by the other. And so 
on, successively. A Court of Law can exercise none of these discretionary 
powers. 

[10.] Where a bill is filed against the administratrix of a deceased co-tenant, 
who is entitled to dower in the real estate sought to be partitioned, a sale 
may be decreed, directing one third of the proceeds coming to the estate of 
her husband, to be retained by the widow, to be held and enjoyed by her 
during her natural life. 

[11.] So, ifthe property sought to be partitioned, is involved in litigation, 
and a receiver has been appointed to superintend the interest of one of 
the co-tenants, in a bill for partition, the fund, if any, arising by sale or 
rent, may be protected by the order of the Chancellor. 


{12.] Courts in this State are more reluctant to oust Equity of its jurisdic- 
tion, in cases where, in England, it possesses original concurrent jurisdic- 
tion with Courts of Law. 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer, by Judge Iverson, November Term, 1852. 


Seaborn Jones filed his bill for partition, alleging that Dan- 
iel McDougald and himself owned jointly, several lots in the 
City of Columbus, some of them improved and some unim- 
proved—complainant owning three-fourths and McDougald one- 
fourth of each lot. That McDougald is dead, and Ann E. 
McDougald is his lawful administratrix ; “ And that since the 
death of the said Daniel McDougald, one Adolphus 8. Ruth- 
erford has been, by the Hon. A. Iverson, Judge of the Supe- 
rior Court of said county, appointed receiver, to execute and 
carry out the trusts in a certain deed of trust, alleged to have 
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been made by said McDougald, in August, 1846, for the ben- 
efit of his creditors’. 

The bill charged “ That it would be very difficult, and ma- 
terially lessen the value of said lots, to have each of them sep- 
arately and severally divided, and almost impracticable to di- 
vide those which are improved, without greatly injuring their 
value; and that it would greatly conduce to the benefit of the 
parties interested, that they should be divided in such manner 
as to preserve said lots entire’. 

The receiver and administratrix were made parties, and the 
bill prayed a partition in kind. 

To this bill a demurrer was filed, for want of Equity and 
because the party had a complete Common Law remedy. 

The Court overruled the demurrer, and this decision is as- 
signed as error. 


W. Dovenerty, for plaintiff in error. 
S. Jonus, for defendant in error. 


Judge Bennina having been formerly of counsel in this 
case, did not preside in this Court. 


By the Court.—Lumpkty, J., delivering the opinion. 


This is a bill for partition. The complainant, Seaborn 
Jones, alleges that he and Daniel McDougald, in his life-time, 
owned and possessed twenty-five lots in the City of Columbus, 
which are identified by their numbers, in the plan of said 
town. It charges that complainant owns three-fourths of all 
these lots, and the estate of McDougald the remaining fourth, 
and prays that a partition may be made, not by sub-dividing 
these various lots, but by allotting them in entire lots. It fur- 
ther prays for general relief. 

A general demurrer was filed to the bill, which being over- 
ruled, the defendant excepted. 

[1.] Counsel for the plaintiff in error, insists that the title to 
this property is not sufficiently set forth. This is not necessa- 

























524 SUPREME COURT OF GEORGIA. 


A. 8. Rutherford, Receiver, &c. vs. Seaborn Jones. 





ry. The bill is framed according to the approved precedents 
in Chancery. 

[2.] It is competent for the defendant, by plea or answer, 
to controvert the complainant’s title to the whole or any por- 
tion of this property, or deny the co-tenancy. And in that 
event, a preliminary trial would be had to settle these ques- 
tions. But unless the complainant’s interest is disputed, there 
is no necessity for such a proceeding. The right to the land 
is assumed, as the foundation of the bill. 

[3.] The main ground of the demurrer, however, is, that the 
bill contains no particular fact or feature, which would justify 
a Court of Chancery in taking jurisdiction of this matter. 

We have heretofore held, and do still maintain, that in this 
State, Equity does not possess, ordinarily, concurrent jurisdic- 
tion over partitions ; and that if the remedy at law be full and 
complete, to that forum the party must go. 

We must examine the bill, then, to see whether the state- 
ments which it contains will justify Chancery jurisdiction. It 
charges that some of the lots are improved, and that to cut 
them into parcels, would be impossible; at any rate, that it 
would greatly depreciate their value. The demurrer admits 
this to be true. 

Again, it is suggested that one Adolphus 8. Rutherford has 
been appointed receiver, under a deed said to have been execu- 
ted by McDeugald in his life-time, for the benefit of his credit- 
ors, The bill does not allege expressly, as it should have 
done, that the lots which are sought to be partitioned, are in- 
cluded in this trust deed. Such was probably the intention of 
the draftsman. 

[4.] As.to the special relief sought, viz: that the lots be di- 
vided entirely, there is no necessity to go into Equity for that 
purpese. The Provincial Act of 1767, which has. been over- 
looked in this discussion, makes positive provision for this kind 
of division. It enacts that the. partitioners “ Shall proceed to 
make a just and equal partition and division of all such lands 
and tenements, held in co-parcenary, joint-tenancy, or tenancy 
in common, ether in entire tracts: or parcels, as. they shall 
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judge to be in proportion to the shares claimed and most ben- 
eficial to the several co-pareeners, joint-tenants or tenants in 
common, according to the best of their knowledge’. (Cobd’s 
Digest, 582.) And for this purpose, the writ of partition is 
directed by the Statute, “to be devised and framed according 
to the natureof the case’. (Zb.) So, then, if the bill rested 
upon this foundation alone, it’ could not stand. 

[5.] What, then, is next. to be done by the Chancellor, when 
a bill like this is presented for his consideration? It becomes 
his duty to look to the allegations in the bill, to see whether, 
under the prayer for general relief—that India-rubber prayer, 
as it has been not inaptly called by accurate Equity pleaders, 
which, like charity, is made to cover a multitude of profession- 
al sins—other and further relief cannot be administered, than 
that which is specifically asked. 

And here, again, the bill is not so full as it might have been 
—ought to have been. It does not aver, affirmatively, that a 
state of facts exist which will render it indispensable for a 
Court of Equity to interpose. Perhaps the draftsman could 
not make such positive averments. 

[6.] For instance, he does not allege, that to equalize the 
lots, in making the kind of division prayed for, it will be abso- 
lutely necessary to decree pecuniary compensation. If the 
bill had contained this averment, the jurisdiction of Chancery 
would have been unquestionable ; for the Common Law Courts 
have no power to equalize the allotments in this way. And 
yet, it would occur to any mind, that a division of these lots, 
by entire tracts, could hardly be effected, without decreeing 
pecuniary contribution. 

[7.] Then, this inquiry presents itself: Suppose the Chan- 
cellor shall see, in examining the facts of the bill, that contin- 
gencies may, and probably will arise, which cannot be obviated 
at Law, will he not retain the bill? Is he not just as much 
bound to do so, as if the complainant had stated in his bill that 
these exigencies might, and probably would arise? We think 
so. And it is in this view of this case, that we have deter- 
mined to sustain the Equity jurisdiction which is here assumed, 
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If it were clear that no such difficulties as those which are fore- 
shadowed by the facts of this bill could arise, then we should 
fee] constrained to dispose of this case differently. 

But not only may the difficulty, as to pecuniary compensa- 
tion, come up in the future progress of this case, and which a 
Court of Equity, alone, could adjust, but others are suggested 
to the mind of this Court. 

[8.] It may be found necessary or desirable, with a view to 
partition this property, to the best advantage, to sub-divide 
some of the lots, allot others entire, with or without pecuniary 
compensation, and to sell others. And liberalas our Statutory 
remedy is, certainly much more so than that provided by the 
Act of Henry VITI. still, we entertain strong doubts whether 
a partition at Law, could accomplish this tri-fold relief. No 
one Act is sufficient for this purpose. The Statute of 1767, as 
we have seen, authorizes a partition by entire lots or by sub-di- 
vision of each parcel, according to the respective rights of the 
parties. The Act of 1837 directs a sale, under certain cir- 
cumstances. (Cobb's Digest, 583, 584.) But would it be 
competent to frame a writ of partition, with a double aspect ? 
that is, the mode of partition contemplated by each of these 
Statutes? We very much doubt this. 

It would seem that the co-tenant should elect to proceed un- 
der the one Act or the other. One contemplates an actual di- 
vision, and in kind only; the otherasale. How can you com- 
bine the two modes at Law? ‘This doubt would incline us to 
sustain the Chancery jurisdiction, apart from the element of 
pecuniary compensation. 

[9.] But Equity can do more than seems to have been imag- 
ined by those who have instituted this proceeding. It can not 
only direct a sale of some of the lots, and a partition of others, 
in whole lots or in parcels, and decree compensation to equal- 
ize the allotments, but it can appoint a receiver to rent out this 
property—the whole or any part of it—and pay over the prof- 
its to the co-tenants, according to their respective rights and 
interests. Yea, it may do more than this; it can order any 
one or more of these twenty-five lots to be held and enjoyed for 
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a certain length of time, by one of the co-tenants and then by 
the other; and so on successively. And this, too, may become 
necessary, in the further settlement of this subject. 

[10.] But again, for this case is fruitful of suggestion, Dan- 
iel McDougald died intestate. His widow, or administratrix, 
is a party to this proceeding. She may be entitled to dower, 
in the whole or some portion of this property; and it may be- 
come important to their proper partition, by sale or otherwise, 
that her legal estate may be protected, and the property dis- 
encumbered of this claim. Suppose that it should be found 
necessary to sell one or more of these lots, to make partition, 
and the widow, who is in her representative character, a party 
to this bill, is entitled to dower? By the laws of this State, 
the sale may. still be made, and by agreement or decree, she 
could receive one-third of the one-fourth of the proceeds, to be 
held and enjoyed during her natural life, and the purchaser, in 
the mean time, by the arrangement, acquire a good title. 
How utterly inadequate, a Court of Law, to provide for such 
an emergency ! 

[11.] But once more. These lots, some or all of them, may 
be embraced in the trust-deed made by McDougald, for the 
benefit of his creditors, and under which Adolphus 8. Ruther- 
ford has been appointed receiver. In the event of the sale or 
rent of these lots, it may become important, for the protection 
of the fund, that the receiver may be in a situation to assert 
his rights, which he may do under this bill, to which he has 
been made a party, but which he could not do at Law. 

But I forbear to multiply reasons, to show that numerous 
exigencies may arise, in the progress of this proceeding, for 
the partition of these lots, which could only be arranged in 
Equity. 

Assuming, then, that the facts set forth in this bill, meagre 
as they are, compared with what they might have been, and out 
of which all these suggestions, and others which might be 
made, legitimately arise, make it just as obligatory upon this 
Court to sustain this bill, as though they had been stated and 
charged by the complainant, we feel it to be our duty to affirm 
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the judgment of the Court below, in overruling the demurrer ; 
especially, as partition is one of the subject-matters of the con- 
current jurisdiction of Equity in England. 

[12.] In all such cases, we should be more reluctant to oust-the 
jurisdiction of a Court of Equity. 

Judgment affirmed. 





No. 66.—Epwarp 0. SHEFFIELD plaintiff in error vs. FRAN- 
cis D. Key & Tuomas J. Cox, defendants in error. 


[1.] Where a Sheriff levied a fi. fa. upon a stock of cattle “as they now run, 
marks and brands not known, but known as the Sheffield stock :” Held, 
that this was not such a levy as the Law contemplates. That there 
must be a seizure by the Sheriff, or something equivalent to it, and a ta- 
king possession by him. An absolute manu caption is not necessary, but 
some sort of custody and control should be taken by that officer, in order 
to give effect to the special property which he should have in the subject 


of levy. 


Attachment and claim in Baker Superior Court. Tried be- 
fore Judge Perkins, October Term, 1853. 


The attachment, sued out by Edward O. Sheffield, against 
Francis D. Key in this.case was levied as follows by the Sheriff. 
“‘Levied on one stock of cattle as they now run, marks and 
brands not known, but known as the Sheffield stock of cattle 
as they now run.” <A claim was interposed to this property 
by Thomas J. Cox. And upon the trial of the claim, Counsel 
for claimant moved to dismiss the levy, on the ground of uncer- 
tainty. The Court sustained the motion, and this decision is 
assigned as error. 


Lyon, representing StrozieER, for plaintiff in error. 


Piatt & Hott, representing Bower, for defendant in error. 
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By the Cowrt.—Starnes J. delivering the opinion. 


[1.] If in this case the question depended only upon the want 
of definite accuracy in the entry of the levy, and the description 
of the property, it could be easily disposed of by the suggestion, 
that this could be made certain by evidence before the jury. 
In such case it would be a mere question of sufficiency, or in- 
sufficiency of description, and would come within the rule as 
just stated ; and as laid down by this Court in Collier vs. Va- 
son, 12 Geo. R. 440. 

But the difficulty in this case lies back of this; and is found 
in the character of the levy. This was on a stock of cattle 
“ag they ran, known as the Sheffield stock.” There was no 
seizure or anything equivalent to it, as is manifest from the en- 
try itself; no herding and collecting and taking possession of 
the cattle by the Sheriff or his agents, which in legal contem- 
plation might be regarded as a seizing and taking possession by 
the Sheriff. 

We would not be understood as holding that an absolute manu 
caption was necessary ; but there should have been some sort 
of custody and control which would have served to designate 
the extent of the intention to seize and take possession, and 
definitely have marked the bounds of the sheriff’s qualified 
property in the subject of levy. And then the entry on the ji. 
fa. should have corresponded. 

The Sheriff, in making a levy “should, from the time of the 
seizure, either by himself or some other person, keep possession 
of the goods, otherwise it might happen that they would be li- 
able to be taken on execution.” Wats on Sheriff, 172. Blades . 
vs. Arundel, 1. M. g. S. T11. Achland vs. Paynter 8. Price 
95. ‘ When the Sheriff has duly seized goods under a writ of 

fieri facias, he has such a special property in them, as to ena- 
ble him to maintain trespass, trover” &, Wats. 191. 

‘¢ But the Sheriff, in order to maintain any action against a 
person for taking goods seized by him on a fi. fa. must contin- 
ue in actual possession of them.” Watson on Sh. 191. 

VoL. XIV. 67° 
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It is true, that the reason given by the Court below was not 
exactly that which we assign. The record represents him, as 
having dismissed the case, upon the ground that the property 
was not sufficiently described in the levy. His judgement was 
right, however, even though it be true, that a wrong reason was 
given for it, and it is accordingly affirmed. 





No. 67.—SHaprack R. FeE.Ton and others, Executors of 
John Rushin, deceased, vs. JESSE PrTMaN and others, de- 
fendants in error. 


£1.] If the deed under which a party claims title is lost or destroyed, and the 
subscribing witnesses are unknown, it will dispense with the necessity of 
resorting, first to them, to prove the instrument. 


[2.] If the defendant shows, by his proof, that a deed under which the plain- 
tiff claimed, is lost or destroyed, it will dispense with this preliminary proof 
on the part of the plaintiff, so as to entitle him to introduce secondary 
evidence of the contents of the instrument. 


[{3.] The mere registration of derivative conveyances, is no notice that title has 
passed out of the original grantor, viz: If A sell to B, and B to C, and C to 
D, the record of the two latter deeds is no notice that the title had been 
conveyed by A. 


In Equity in Sumter Superior Court. Tried before Judge 
PERKINS, August Term, 1858. 


Benjamin Carlisle sold to Cornelius, his chances in the Land 
Lottery of 182-, and gave him a bond to make titles to what- 
ever lots he might draw. He drew lot No. 374, 28th district. of 
Lee, now Sumter county, but died before making titles to Sul- 
livan. Jane Carlisle, his widow and sole heir, afterwards exe- 
cuted a deed to Sullivan, which deed was never recorded. In 
1830, Sullivan sold and conveyed the lot to Marshall Pitman, 
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who, in 1835, sold and conveyed to John Rushin. These 
deeds were duly recorded shortly thereafter. 

In June, 1842, Allen Marshall, by some means, procured a 
quit-claim deed from Jane Carlisle, to the same lot of land, 
In the same year, he procured letters of administration on Ben- 
jamin Carlisle’s estate—caused this lot to be sold, and through 
his brother, became the purchaser. He also procured from 
Sullivan the deed made by Mrs. Carlisle to him, under a prom- 
ise to return it, which he never did. Jesse Pitman went into 
the possession of the land under Marshall. 

The executors of John Rushin commenced their action against 
Pitman to recover this land, but being unable to proceed at 
Law, on account of this lost deed, filed their bill in Equity, 
charging the foregoing facts, and making Pittman, Cornelius 
Sullivan, Jane Carlisle, and the administrators of Allen Mar- 
shall, parties defendant. 

Pitman and the administrators of Marshall, in their an- 
swers denied the existence of the deed, or any knowledge, 
whatever, of it. Mrs. Jane Carlisle admitted the making of 
the deed, and stated that John Cartledge, of Columbia county, 
was one of the witnesses thereto. 

On the trial, two witnesses testified that they had seen the 
deed from Mrs. Carlisle to Sullivan, and traced it to the pos- 
session of Allen Marshall. The Court charged the Jury, 
among other things, “‘ That the deed alleged in the bill as hav- 
ing been made by Jane Carlisle to C. Sullivan, had to be pro- 
ven by the subscribing witnesses, unless they were shown to be 
dead or resided without the jurisdiction of this State’. To 
this charge complainant excepted. 

The Court also charged that there must be “ positive notice”’ 
of Rushin’s title brought home to Allen Marshall, and that 
“the registration of the deeds, from Sullivan to Pitman, and 
from Pitman to Rushin, under the circumstances of this case, 
was not sufficient notice”. To this charge, complainant ex- 
cepted. 

On these exceptions error has been assigned. 
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JAMES J. ScaRBoROUGH, for plaintiffs in error. 


1. The Court below erred in instructing the Jury that the 
answer of Cornelius Sullivan’ was not evidence against Jesse 
Pitman. Both Rushin and Pitman derived their titles through 
Jane Carlisle, and both are in privity. (1 Greenleaf’s Ev. 
sec. 178. 3 do. 283. Clayton, Trustee, vs. Thompson, 13 
Ga. R. 206.) 


2. The deed from Jane Carlisle to Cornelius Sullivan hav- 
ing been obtained out the possession of Sullivan, by Allen Mar- 
shall, fraudulently, who is Pitman’s grantor, and lost or des- 
troyed by Marshall; and complainant’s not knowing the. sub- 
scribing witnesses, and the bill being for discovery of the exist- 
ence of the deed, and relief incidental thereto, dispense with 
the production of the subscribing witnesses, from the necessity 
of the case.. (1 Green. Ev. sec. 572. Keeling vs. Batt, 
Peak’s Ev. App. 98.) 


8. The Law does not require positive notice of a prior out- 
standing title. Any notice that will put a prudent man upon 
inquiry, is sufficient. (1 Story’s Eq. Jur. sec. 399, 400. 
Story vs. Arden, John’s C. R. 267. Taylor vs. Stibbert, 2 
Vesey, Jr. 437, 448. Lupton vs. Cornell, 4 J. C. R. 262. 
Doe ex Dem. Pollock, adm’r, vs. Jorden etal. Decatur Sit- 
tings, August, 1853, 8. C. Ga.) 

4. The registration of Rushin’s deed from Marshall Pitman, 
on the 10th March, 1837, Rushin being a bona fide prior pur- 
chaser, for value, is constructive notice; and when taken in 
connection with Hodge’s evidence, as to positive information, 
that Rushin claimed the land, and Pitman’s own statement that 
Jenken’s also claimed it, besides Pitman, his, Pitman’s title not 
accruing until 6th August, 1845, more than 8 years after the 
registration of Rushin’s deed. (1 Story’s Hq. Jur. sec’s. 401, 
408. Parks vs. Alexander, John’s C. R. 394. Lupton vs. 
Cornell, 4 Ib. 262.) 

5. The Court below did not leave the question of notice, 
fairly, to the Jury ; but told the Jury there must be positive 
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evidence of notice; that the registration of the deed was not 
evidence of notice. 


E. R. Brown, for defendant in error. 


1. There was no error in ruling, in the order to sell the real 
estate of B. Carlisle, deceased. This Court has already deci- 
ded the very point in favor of the validity of such an order. 
(Tucker vs. Harris, 13 Ga. R. 1.) 


2. The subscribing witnesses are the only proper witnesses, 
in the first instance, to prove the execution of the deed, unless 
some legal excuse appears for their non-production. (Elis vs. 
Smith, 10 Ga. R. 253.) 

3. The testimony of the impeaching witnesses, was properly 
admitted by the Court. (1 Grant, E. § 461.) 


4, A mere rumor of the existence of an adverse title, is not 
sufficient legal notice to supplant the title of a bona fide pur- 
chaser, for a valuable consideration, as in this instance. (Col- 
quitt vs. Thomas, 8 Ga. R. 269.) 


5. The record of the deed from C. Sullivan to M. Pitman, 
and the one from him to John Rushin, is certainly no notice, 
such as to set aside the deeds, both from Jane Carlisle to A. 
Marshall, as well as the administrator's deed. (Fleming vs. 
Townsend, 6 Ga. R. 111.) 

6. But even admit all the above propositions in favor of the 
complainants below; still, they cannot recover, as the founda- 
tion of their title vests in the violation of Law against the sale 
of chances to draw in the land lottery. (Daw. Comp. 255.) 

7. Again, the deed from Jane Carlisle to C. Sullivan, was 
without consideration, the plaintiffs having proven the pay- 
ment of none, which was consequently supplanted by the sub- 
sequent deed from her to A. Marshall, for a valuable consider- 
ation, without notice. See Stat. 27, Eliz. Fleming vs. 
Townsend, 6 Ga. R. 107. 

8. The title of the administrator, by virtue of a sale, in due 
form of Law, by him, is paramount to the title from an heir to 
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the estate, either with or without notice of such adverse title. 
(Carithers vs. Bailey, 3 Ga. R. 105.) 

9. The answer of Jane Carlisle was not sufficient to prove 
the execution of the lost deed. (10 Ga. R. 261.) 


By the Court.—LumPkIn, J. delivering the opinion. 


Benjamin Carlisle drew lot No. 374, in the 28th district of 
originally Lee, now Sumter county. He sold his chance in the 
lottery to Cornelius Sullivan, to whom he made a bond for ti- 
tles. He died without having executed a deed; and his wid- 
ow, who was his sole heir, about the year 1830, executed a con- 
veyance to Sullivan and took up her husband’s bond. Sullivan 
conveyed the land to Marshall Pitman, and Pitman to John 
Rushin. The two latter deeds were recorded in 1837. 

In June, 1842, one Allen Marshall procured a quit-claim 
deed from Mrs. Carlisle, for the same lot of land. He admin- 
istered on the estate of Benjamin Carlisle, and by a sale made 
under the authority of the Court of Ordinary, he obtained a 
title to the same land; that ig to say, James Marshall bid off 
the property at his brother’s sale, as administrator, and re- 
conveyed to his brother. Allen Marshall sold to Jesse Pitman 
in 1845, who went into possession of the premises, and against 
whom an action of ejectment was brought, to recover the pos- 
session and the mesne profits. The deed from Mrs. Jane Car- 
lisle to Cornelius Sullivan having been lost, the plaintiff in 
ejectment filed his bill in aid of the suit at Law, for the pur- 
pose of supplying this link in his chain of title. To establish 
this paper he relied on the testimony of Mark Sullivan, Effy 
Perdy and the answer, in Chancery, of Mrs. Carlisle to his bill. 

The evidence having closed on both sides, the Court charges 
the Jury that the plaintiff must first resort to the subscribing 
witnesses of the deed, unless they were dead, or insane, or be- 
yond the jurisdiction of the Court. 

[1.] To this charge the plaintiff excepts, and insists that 
there is a further exception to the rule of evidence, as laid 
down by the Court, as to proof of the execution of deeds, and 
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which will dispense with the necessity of resorting to the at- 
testing witnesses, namely ; where the deed is lost and the sub- 
scribing witnesses are unknown. 

We recognize this as a well-established rule of evidence ; but 
unfortunately for the plaintiff in error, he does not bring him- 
self within it. Truc, it does satisfactorily appear, that his 
deed from Mrs. Carlisle is lost. This fact is made out in this 
way: plaintiff’s witnesses prove the instrument in the posses- 
sion of Allen Marshall; and if the matter stopped there, the 
plaintiff would have been at fault, in not notifying his adver- 
sary to produce the paper on the trial. But this preliminary 
proceeding, for the purpose of letting in the secondary evi- 
dence, is obviated by the answers of two of the defendants to 
the complainant’s bill. Allen Marshall is dead, and Low, his 
administratof, swears, positively, in his answer, that he knows 
nothing of any such deed; and Jesse Pitman, the feoffee of 
Allen Marshall, and tenant in possession, against whom the ac- 
tion was brought, makes the same statement in his answer. 
And thus it is shown, by the oaths of the only persons who 
may be presumed to have the custody of the deed, to wit: the 
legal representative of Marshall and the purchaser from him, 
that the deed is lost or destroyed. If Allen Marshall, in his 
life-time, ever got possession of this paper, and it is proven that 
he did, it is not likely that he would preserve a document so 
fatal to his title, namely: a prior conveyance from the same 
grantor under whom he claims, to the premises in dispute. 

[2.] Thus, we think, it is made to appear, satisfactorily, that 
the deed from Jane Carlisle to Cornelius Sullivan, is lost. 
And this, too, I may remark, by mere accident, as it were, and 
without the exercise of any diligence on his part. 

But how is the other requisition of the rule complied with, 
viz: ignorance, on the part of the plaintiff, as to who were the 
subscribmg witnesses? He not only fails to make this proof, 
but the very contrary is conclusively established by the record. 

Mrs. Carlisle swears, in her answer, that one John Cartlidge, 
of Columbia county, was one of the subscribing witnesses to the 
deed, which she made to Cornelius Sullivan. And it does not 
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appear but that he is alive and accessible to the plaintiff. The 
fact is, that he is alive and still residing in the county where 
the conveyance was executed. The Court was right, therefore, 
in instructing the Jury that this witness must be examined, be- 
fore recourse could be had, elsewhere, to prove the execution 
of the lost deed. And this omission is fatal to the plaintiff’s 
case. 

[8.] I have noticed that the deeds from Cornelius Sullivan 
to Marshall Pitman, and from the latter to John Rushin, were 
recorded in 1837, before the adverse title accrued. The Court 
instructed the Jury that the mere registration of these deriva- 
tive conveyances, was no notice to Jesse Pitman, that the title 
to this land had passed out of Benjamin Carlisle or his widow, 
Mrs. Jane Carlisle. We think that this charge was right. 

Mr. Pitman is about to purchase lot No. 374, in Sumter 
county, of Allen Marshall, who informs him that he derived ti- 
tle from Mrs. Jane Carlisle, the only heir, at law, of Benjamin 
Carlisle, deceased, and also from the estate of said deceased. 
How could the registration of deeds from Sullivan to Marshall, 
and from Marshall to Rushin, put Mr. Pitman upon inquiry, 
as. to the ownership of this land? He searches the records, 
alphabetically, to see whether the Carlisle’s husband or wife, 
his original grantors, have conveyed. He finds no deed pass- 
ing out of them. What is there, upon the books, to direct his 
attention or inquiry to deeds, executed by other persons, hav- 
ing no connection with the Carliste’s ? 

We look to the index, for the names of the grantor and gran- 
tee, and not to the body of the deed, to see what property they 
convey. Such arule as this would devolve upon every citizen, 
for his safety and security, to search the books in the Clerk’s 
office, almost as diligently as his Bible, to see what property 
was passing from hand to hand, throughout the entire commu- 
nity. It would be practically, to convert him into that. most 
odious of characters, a busy-body in other people’s matters. 

If there was actual proof of notice to Pitman, of these deriv- 
ative conveyances, and that they contained lot No. 874, that 
would be another case. But, to my mind, it is plain that the 

















COLUMBUS, JANUARY TERM, 1854. 537 
Edward O. Sheffield vs. Francis D. Key & Reuben Rials. 








Court. was right in holding that the mere registration of these 
deeds constituted no such notice. Indeed, it has been decided 
that the record of the deed, from Mrs. Carlisle, herself, would 
not be sufficient. That in such cases as this, actual, and not 
constructive, notice must be proven. 

But even if the Court.was wrong upon this point, it could not 
avail the plaintiff in error, who, like all other plaintiffs in eject- 
ment, must recover on the strength of his own title,.and not 
the weakness of the defendant’s. Set aside Pitman’s deed, on 
the ground of notice, and leave him in the naked possession of 
the. premises, that possession cannot be disturbed, until the 
plaintiff supplies the link in his title, which is missing, and that 
is, the deed from Mrs. Carlisle to himself. 

There were various other exceptions taken, but these being 
the only two insisted upon, and the rest abandoned on the ar- 
gument, we forbear to notice the rest. 

The judgment must be affirmed. 





No. 68.—Epwarp Q. SHEFFIELD, plaintiff in error, vs. FRAN- 
cis D. Key & Reusen Rrats, defendants in error. 


[1.] If the affidavit in attachment says that A. B. owes, and the declaration 
says that A. B., surviving partner owes, it is no variance. 


Attachment and Claim, in Baker Superior Court. Tried 
before Judge PERKINS, October Term, 1853. 


The affidavit for Attachment in this case, stated that “ Fran- 
cis D. Key was justly indebted to Edward O. Sheffield, in the 
sum of fifteen hundred dollars.” The declaration filed upon 
this attachment, showed the liability to be by Francis D. Key, 
surviving partner of the firm of Lewis & Key. A claim was 
interposed by Reuben Rials, to a portion of the property le- 
VOL. XIV. 68 
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vied on by the attachment; and upon the trial of that claim, 
the counsel for claimants moved to dismiss the attachment, on 
the ground of a variance between the affidavit and the declara- 
tion. The Court granted the motion, and this decision is as- 


signed as error. 


Lyon, representing StroziEr, for plaintiff in error. 
Piatt, for defendant in error. 
By the Court.—BenninG J., delivering the opinion. 


[1.] The declaration does not vary from the affidavit. 
Law, the legal right and liability entirely survive against and 
for the surviving partners, who alone can, at Law, sue and be 
sued. (Golding vs. J. § G. Vaughan, 2 Chitty R. 436.)— 
Therefore, “ A demand against a surviving partner, as survi- 
vor, may be joined with a demand due from him, as if he were 


solely liable.”’ 


And for the same reason, a debt due to a defendant as sur- 
viving partner, may be set off against a debt due from him in 
(Slipper & others vs. Stidstone 
5 Durn. § E. 493. French vs. Andrade, 6 Do. 582. 1 


his own separate character. 


Chitty Pl. 37. 


As the declaration does not vary from the affidavit, it is not 
worth while to enqaire whether if it did, the fact of its doing 
so, is such a mattdr as the claimant, a stranger to the case, 
could use for any purpose. 

The case ought, therefore, to be re-instated and tried again. 


(4 At 
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No. 69.—Witu1aM N. Barrwert, plaintiff in error vs. WIL- 
LIAM N. Barts, defendant in error. 


[1.] A suit commenced and prosecuted, by an infant alone, is not absolntely 
void ; and although defective, in wanting a next friend, the defect is one 
which, before verdict, is amendable, and after verdict is cured. 


[2.] The father of the infant is not the only person eligible to the place of next 
friend ; any other may be appointed by the Court, in its discretion. 


— 


Trespass, &c., in Lee Superior Court. Decision by Judge 
Love, November Term, 1858. 


William N. Batts brought his action for trespass &c. vs. Wil- 
liam N. Bartlett. The infancy of the plaintiff being suggest- 
ed, counsel for plaintiff moved the appointment of a guardian 
ad litem, for the purpose of prosecuting said suit; which mo- 
tion was granted, and the Hon. Lott Warren was so appointed. 
[The father and natural guardian of the plaintiff not residing 
in this State. ] 

This decision is assigned as error by the defendant below, 
and plaintiff in this Court. 


D. A. Vason, for plaintiff in error. 


1st. An infant cannot institute a suit in his own name; he 
must appear by guardian or Prochein ami. (see 1st. Dunlap, 
p. 86. 2 Saundy Pl. § Evidence 579, and cases cited, 12 Wen- 
dall191. 11 do. 227. 1 Cow. 33. Tth Johns. 373. 

2nd. As to appointment of Prochein amt, see rules of Court 
No. 62. The father as natural guardian, should first be ap- 
pointed Prochein ami. See Watson vs. Fraser, 8th Munson 
& W. 660. Seel Tidd’s Pr. 3d Amer. Ed. sect, 100 and notes. 
Don. and Ky. R. p.18. Style’s R. 264. 11th Mess. 282. 3 
Mess. 310. 


Warren & W. A. Hawkrns, for defendant in error. 


The Prochein ami is not a party to the suit; butis only an 
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appointment of the Court to take care of the infant's interest 
inthe suit. (13 M. ¢ W. 640-’6.) If the infant sues in his 
own name, and infancy is pleaded, he may amend by alleging 
his suit, is by his next friend. (8 Pickering 553-'5.) | 


By the Court.—BEnnin@, J., delivering the opinion. 


As to suits by infants, this seems to have been the state of 
the Law of England, at the time when that Law was intro- 
duced into Georgia. 

Process might be sued out. by the infant alone, but the de- 
‘claration could not regularly be filed before a next friend to the 
infant had been appointed by the Court, for prosecuting the 
infant's suit. If the declaration was filed before such a next 
friend had been appointed, the defendant might, at his option, 
refuse to plead, or he might go on with his defence. If he 
chose to go on, and did go on until a verdict had passed against 
him, he lost all right to object to the non-existence of a next 
friend in the suit. That after, verdict had become a matter 
which was cured by the Statutes of jeofails. . 

If not choosing to go on, the defendant refused to plead to * 
the declaration, or after pleading, refused to take any other of 
the steps to be taken by defendants before verdict, the Court 
would not compel him to advance; but neither would it dismiss 
the infant’s suit. It would merely, at that stage of the case, 
appoint a next friend to the infant; and having appointed one, 
it would consider the case as standing in the condition in which 
it would have stood, had a next friend been regularly appoint- 
ed at the first moment, at which one might properly have been 
appointed. 

The suit, although attended by a next friend, was the suit of 
the infant’s. The next friend was merely an officer of the 
Court, appointed by the Court to look after the interests of the 
infant. He was not a party to the suit. (Macpherson on Inf. 
352. 1 Tidd Pr. 99. 2 Saund. Rep. 117, f note (¢.)— 
Flight vs. Bodand, 4 Russ. R. 298. Sinelair vs. Sinclair, 
13 Mees. ¢ W. 640. 
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Since the English Law, in this condition, was introduced into 


Georgia, there has been no legislation by her Legislature which | 


works any very important change in that Law, as far as the 
present subject is concerned. In 1818, the Generel Assembly 
passed an Act, which has in it asection in these words: “In 
every case where there is a good and legal cause of action, 
plainly and distinctly set forth in the petition, and there is, in 
substance, a copy served on the defendant or defendants or left 
at their most notorious place of abode, every other objection 
shall, on motion, be amended without delay or additional costs’’. 
(Pri. Dig. 442.) The effect of this section, is considerably to 
enlarge the sphere of the amendable. 

[1.] Upon the whole, it seems very safe to say, that a suit 
commenced .and prosecuted by an infant alone, is not absolute- 
ly void; and although defective in wanting a next friend, the 
defect is one which, before verdict is amendable, and after ver- 
dict is cured. 

[2.] The father of the infant is not the only person that is 
eligible to the place of next friend. Any other may be ap- 
pointed by the Court, in its discretion. And when the father 
can be a witness for the infant, or when he neglects the inter- 
ests of the infant, if another is appointed, it is done in the ex- 
ercise of a wise discretion. (1 Tidd Pr. 99,100. 1 Dani. 
Ch. Pr. 94, 95.) 

There does not appear to be any material difference between 
a next friend and a guardian, ad litem. (1 Tidd, 99, 100.— 
Macpherson on Inf. 352, 353.) 

No error is apparent in the record in this case; and there- 
fore, the decisions of the Court below ought to be affirmed. 
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No. 70.—LeEroy SNEED, plaintiffin error, vs. Tomas Hueuegs, 
defendant in error. 


[1.] If G., the holder of a promissory note, transfer the same by delivery to 
H., knowing that an endorsement upon it is not genuine, and concealing 
the fact from H., this act is in fraud of H.; and G. is liable to repay what 
he received for the note to H., upon failure of the latter to recover from the 
endorser. 

[2.] In such a case, G. is not a competent witness in an action by H. against 
the endorser to prove the endorsement genuine; for being directly liable to 
H. in the event of its being held otherwise, he is immediately interested in 
the result. His interest isnot balanced by a liability to the endorser for 
the tort, if by a false oath he should secure a recovery against him. 


Assumpsit in Baker Superior Court. Tried before Judge 


Perkins, October Term, 1853. 


This action was against Leroy Sneed, as the endorser upon 
a promissory note, made by Dudley Sneed, Jr., and payable 
to E. P. Sneed or bearer. The endorser pleaded non est fac- 
tum ; and on the trial of this issue, it appeared that Leroy 
Sneed transferred the note to James R. George; and that 
George transferred it, with the endorsement upon it, to Hughes, 
the plaintiff in the action. 

After some evidence introduced by both parties, the plaintiff 
below tendered the depositions of James R. George, to whom 
the note was transferred by Leroy Snead, to prove the genu- 
ineness of the endorsement. 

Counsel for Sneed objected, on the ground that George was 
interested. The Court overruled the objection, and this deci- 
sion is assigned as error. 


° . . . 
D. A. Vason, for plaintiff in error. 
R. F. Lyon, for defendant in error. 
By the Court.—Starnes, J., delivering the opinion. 


Tt has been sometimes held, that a person who transfers a 
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promissory note for a valuable consideration, though by deliv- 
ery only, warrants by implication, that the instrument is genu- 
ine, and not forged or fictitious. And this implied warranty is 
said to extend also to any endorsement which may precede the 
transfer. (Ch. on Bills, 245.) 


[1.] As we are enabled to do so, we prefer to put this case 
on stronger grounds. The correctness of the above position 
may be doubted; but it will not be doubted that if the party 
assigning, knows that the note transferred as genuine is forged 
or fictitious, or any endorsement thereon is so, the Law will hold 
him responsible as upon a warranty. In such a case, the con- 
cealment of the defect isa fraud upon the assignee, and he who 
transfers is held liable to repay the money he received. (ASto- 
ry on Prom. N. 118. Fern vs. Harrison, 38 T. R. T59.— 
Winter vs. Bulloch, 6 Ga. 233.) 


Let us apply this principle to the case before us. It is 
abundantly evident from the record, that James George, who 
transfered the note in this case to the defendant in error, must 
have known that the endorsement of Leroy Sneed upon the 
note in question was not genuine, if this were so. The record 
shows that he had received it from Sneed in person. If the 
endorsement was forged, it must have been done after George 
received it; for he received the note from Sneed personally; 
and of course if the name of Sneed was on it when he deliv- 
ered it to George, it was there with his (Sneed’s) sanction, and 
was genuine. If a forgery then, it could only have been made 
so after it came to George’s possession; and he, of course, 
must have known it. If knowing it and concealing it, he as- 
signed it for a valuable consideration to Hughes, he became 
liable to refund what was paid for it, upon Hughes’ failing to 
recover against Sneed. When called, therefore, to prove it 
genuine, he was called to support a direct interest. (1 reenl. 
Ev. § 393, 395, 897. Ray et al. vs. The Justices of the Infr. 
Ct. 6 Geo. 303.) 


[2.] It was insisted that his interest was balanced ; because, 
if the signature were a forgery, and by his oath to the contra- 
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ry a recovery was had against Sneed, the latter would be en- 
titled to maintain an action against him for the injury. 

This is not a sufficient interest to balance the direct interest 
which has been shown. 

An interest which excludes a witness must be direct, im- 
mediate, vested; not remote, uncertain and contingent. The 
interest here, does not depend directly upon the result of the 
verdict in this case. Although the testimony of such a wit- 
ness be false, the person wronged may never be able to show 
it; and the liability of one to pay the debt, will depend alto- 
gether upon the ability of the other to make out a case against 
him. Other testimony may be adduced in such a case, and it 
may become a question of doubt whether or not the recovery 
in the case (if one be had) was owing to this evidence. 

As a consequence, the liability is only established when suf- 
ficient and successful proof is made, that the tort complained 
of was occasioned by this false oath; and such liability, there- 
fore, is too remote to render the witness incompetent. (1 
Greenl. §397. Blake vs. Irish, 8 Shep. 450.) Indeed, it is 
none other than a similar liability to that under which every 
person rests, to him whom he has wronged by a false oath. 

James George was, in this point of view, an incompetent 
witness; and his testimony should have been excluded. 

We are not prepared to say, with counsel for defendant in 
error, that without this testimony of George, the verdict should 
have been as it was; and therefore, we reverse the judgment. 





No. 71.—Bezns. S. Jorpan, plaintiff in error, vs. Sessions 
FartrcLotTuH, Guardian, &c., defendant in error. 


[1.] In ejectment by A. against B., both parties deriving title from C., C. 
being released by the defendant, is a competent witness to prove the plain- 

















COLUMBUS, JANUARY TERM, 1854. 545 





~ Benj. S.J ordan ‘0s, Sessions F aircloth. 





tiff’s deed a forgery. Nor is B compelled, in such case, to resort first to the 
witnesses who ostensibly attested the plaintiffs deed. 
» 


Ejectment in Baker Superior Court. Tried before Judge 
Perkins, October Term, 1853. 


S. Faircloth brought. suit against Benj. 8. Jordan, for a lot 
of land. Both parties claimed under deeds from John Baugh, 
the grantee, with regular chains of title to the present claim- 
ants. 

Defendant offered, in evidence, ihe depositions of John Baugh, 
to prove that the pretended deed from him, under which plain- 
tiff claimed, was a forgery; to which depositions was attached 
a release, executed by Jordan to Baugh, from all liability upon ° 
his warranty. ‘To the depositions plaintiff’s counsel objected : 
1. Because the witnesses to the deed should be first examined. 
2. That the release from Jordan did not relieve Baugh from 
liability to the intermediate warrantors. 38. That his testimony 
tended to relieve him froma criminal charge of executing two 
deeds to the same land. The Court rejected the depositions, 
and this decision is assigned as error. 


D. A. Vason, for plaintiff in error, contended that the said 
Baugh was a competent witness: 


Ist. Because, even without a release, both plaintiffs and de- 
fendants claiming from him, under deeds with warranties, he 
stood perpendicular between them, and was therefore compe- 
tent. (See 1 Greenleaf, §420. 2 Moss, 108. 12 do. 287. 
16 do. 186. 17th 197. 9 Peek. 176. Suppl. 11 Phil. 
Ev. 66.) 

2d. If Baugh did not stand perpendicular between the par- 
ties, the release discharged him from any liability to Jordan, 
and hence placed him indifferent. But if he stood perpendicu- 
lar, then the release places his interest all on the side of plain- 
tiff. Though not a competent witness for plaintiff, yet he 
was for the defendant, for the reason that he was testifying 
against his interest; hence, in either event, Baugh was a com- 
VoL. xiv. 69 
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tent witness for defendant, Jordan. (See 1 Greenleaf, §426. 
1 Camp. 249. 2 Stark. R. 340.) 


E. H. Pratt, for the defendant in error, contended : 


That the testimony of Baugh, the witness, sought to be in- 
troduced, was properly rejected by the Court below: 

Ist. Because the witness was incompetent, upon the ground 
of interest. There were two covenanters between Jordan and 
Baugh, who had not been released ; consequently, Baugh was 
liable to either of them. 

2d. That Courts will not dispense with the productions of 
the subscribing witnesses to a deed, unless they are dead, be- 
yond seas, incompetent from infancy, or unless the instru- 
ment is produced by the adverse party under notice, neither of 
which exceptions apply to this case. (Hilis vs. Smith, 10 Ga. 
Rep. 2.) 

3d. That it would be against the policy of the law, to relax 
this rule, and allow persons, who, it is alleged, have made two 
deeds to invalidate one and sustain the other. 

4th. That subscribing witnesses to a deed are plighted ; and 
a deed properly witnessed, will be taken as executed, until 
proved to the contrary by competent witnesses, Courts will not 
presume against the deed, for the purpose of allowing the par- 
ty to swear against its execution. 

5th. That the maker of a deed is incompetent, even upon 
the trial of a person indicted for forgery, to prove it a forgery; 
which rule will apply with greater force to civil than criminal 
causes. (State vs. Stanton, 1 Iredell, 424. State vs. Whit- 
ten, 1 Hill S. C. R. 100.) 


By the Court.—LumMPkIn, J., delivering the opinion. 


[1.] This is an action of ejectment for lot No. 316, in the 
2d district of Baker county. The plaintiff derives title, regu_ 
larly, from Baugh, the grantee. The defendant deduces his ti. 
tle from the same source. The defendant offered Baugh to 
prove that the deed, under which the plaintiff claimed, as hav- 
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ing been made by him, was a forgery. He also tendered a re- 
lease to the witness, of his liability over, on account of his 
warranty. This testimony was objected to, and repelled by 
the Court, and we think improperly. 

The release by Jordan to Baugh, discharged, of course, all 
the intermediate warranties, and was consequently sufficient to 
restore him to competency ; because it discharged him from all 
liability. 

But, it is argued, that under an old Statute of 1755, it is 
made penal for the same person to convey the same tract of 
land twice, without informing the second purchaser. Whether 
this penal Act is in force, notwithstanding the Code of 1833, 
professing as it does, to consolidate all existing criminal laws, 
it is not necessary to determine. Even if the first deed from 
Baugh is defeated by his testimony, that will not protect the 
witness for a prosecution for perjury, at the instance of the 
plaintiff in ejectment, or of any one else. The verdict in eject- 
ment, could not be given in evidence, in his favor. So that, 
admitting the Provincial Act to be unrepealed, or worn out by 
desuetude, still, the witness could stand indifferent, being liable, 
in any event, for the one offence or the other. 

But, it is insisted, and was so decided in the Court below, that 
the subscribing witnesses to the deed from Baugh to the plaintiff, 
should be first examined by the defendant, before he can at- 
tack its genuineness by other proof. 

But we apprehend, that this case does not come within the 
rule of Ellis §- Smith, (10 Ga. Rep. 251.) The forged deed, 
jt will be recollected, had already been read in evidence, under 
the authentication of its registry. It was not an offer, on the 
part of the defendant, to prove the deed, but to disprove it by the 

nominal grantor. It would be hard, indeed, to require him to 
resort to witnesses, who, he protests, have no existence ; who are 
either mere men of straw, or if real persons, whose names, as 
witnesses have been fabricated. 

In analogy to the old ceremony of calling on the persons 
present, to prove livery of seizin, we still resort to the subscri- 
bing witnesses first, to prove its execution. But this rule can- 
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not apply to a forged deed ; and one, too, which the party is not 
seeking to set up, in order to derive a benefit under, but which 
he is resisting and endeavoring to defeat. 

Let.the plaintiff summon these witnesses, if above ground 
and accessible, to support his title. There are too many of — 
these fictitious titles afloat in the country. Ido not pretend to 
insinuate that this is one of them; and the rules of evidence 
should not be restricted, to save them from detection and ex- 
posure. 

Judgment reversed. 





No. 72.—E 1 Tucker and RevBen Tucker, plaintiffs in er- 
ror, vs. DENNIS ADAMs and others, defendants in error. 


[1.] In 1806, Wm. Nelson, by deed, gave to his daughter, Elizabeth, and her 
husband, John Adams, for and during their existence in this world, a ne- 
gro woman and her increase, to use and make use of their labor, in any 
manner, whatever, which they might think most conducive to their interest, 
except that of selling the negro, or any part of her increase, to defraud their 
proper heirs or his intention by that deed, which was, that at the death of 
her, the above-named Elizabeth, and John, the said negro woman and her 
increase, were to be equally divided among the lawful heirs of the body of 
the said Elizabeth, as their own right and property, and for their own pro- 
per use and benefit, forever, in fee simple: He/d, that under this deed, the 
persons who were heirs of the body of Elizabeth Adams, at the time of her 
death, took as purchasers. 


In Equity, in Sumter Superior Court, Decision on demur- 
rer, by Judge Perkins, August Term, 1853. 


In 1806, William Nelson made a deed of gift to his daugh- 
ter Elizabeth and her husband, John Adams, conveying a ne- 
gro woman, Judah, and her increase, “ For and during their 
existence in this world, to use and make use of their labor, in 
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any manner, whaaed er, which shox may think onsdiuaiill to 
their interest, except that of selling said negro or any part of 
her increase, to defraud their proper heirs or my intention, by 
this deed of gift. That is, at the death of the above-named 
Elizabeth, my daughter, and of John, my son-in-law, then, the 
said negro Judah and her increase, to be equally divided among 
and between the lawful heirs of the body of the above-named 
Elizabeth, my beloved daughter, as their own right and prop- 
erty, and for their own proper use and benefit, forever, in fee 
simple’. 

John Adams died, leaving two children by his wife>Eliza- 
beth. These children filed their bills against Eli Tucker and 
Reuben Tucker, alleging that they had possession of certain 
of these negroes, the increase of Judah, and praying a writ of 
ne exeat. ‘So these bills defendant demurred, on the ground 
that the children, under this deed, did not take as purchasers, 
but as heirs; and consequently, were not entitled to the relief 
prayed. The Court overruled the demurrers, and these decis- 
ions are assigned as error. Both causes were heard together 
in the Supreme Court. 


K. R. Brown, for plaintiffs in error. 
S. T. Barry and J. W. Wiison, for defendants in error. 


By the Court.—BeEnnine, J., delivering the opinion. 


[1.] These two cases turn upon one and the same question. 
That question is, whether the defendants in error,take as “ pur- 
chasers under the deed of Wm. Nelson. 

The answer to this depends upon the answers to two other ques- 
tions: 1. Did Wm. Nelson ¢nxtend them to take as purchasers ? 
2. If he did, was such an intention Jawful? The intention of 
every man, if not unlawful, is, as a matter of course, to have 
effect. This may be assumed. 

Let the case be considered first, as governed by the Law of 
England. 
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What, then, was Wm. Nelson’s intention ? 

That, by the aid of certain legal rules of interpretation, is 
to be drawn from the words which he used in his deed. 

His deed was as follows: 


“GrorGIA, MONTGOMERY COUNTY: 

‘“‘ Know all men by these presents, that I, William Nelson, 
of the State and county aforesaid, being of sound mind and 
memory, and without defraud to my creditors, or any other per- 
son, do, by these presents, for the natural love and affection 
I have for, and do have towards my beloved daughter Eliza- 
beth, and her husband, John Adams, for and during their exis- 
tence in this world, give and bequeath unto them one negro 
woman, named Judah, and her increase, to use and make use 
of their labor in any manner, whatever, which they may think 
most conducive to their interest, except that of selling said ne- 
gro, or any part of her increase, to defraud their proper heirs, 
or my intention by this deed of gift; that is, at the death of 
the above named Elizabeth, my daughter, and John, my son- 
in-law, then the said negro Judah and her increase, to be equal- 
ly divided among and between the lawful heirs of the body of 
the above named Elizabeth, my beloved daughter, as their own 
right and property, and for their own proper use and benefit 
forever, in fee simple.”’ 

What did Wm. Nelson mean by these words? There are 
certain rules of interpretation, which will assist us in the endea- 
vor to answer this question. They are these: 

1. “That the construction be favorable and as near the 
minds and apparent intents of the parties, as the rules of Law 
will admit. For the maxims of law are, that “verba inten- 
tiont debent inservire’ ; and ‘benigne interpretamur chartas 
propter simplicitatum lairorum’. And therefore, the construc- 
tion must also be reasonable and agreeable to common un- 
derstanding’. 

2. “That quoteis tn verbis nulla est ambiguitas ibi nulla ex- 
positio contra verba fienda est, but that where the intention is 
clear, too minute a stress be not laid on the strict and precise 
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signification of words. Nam qui haeret in litera haeret in 
cortice.”’ 

3. “That the construction be made upon the entire deed 
and not merely upon disjointed parts of it. ‘ Nam ex antece- 
dentibus et consequentibus fit aptima interpretatio’. And 
therefore, that every part of it be (if possible) made to take ef- 
fect; and no word but what may operate in some shape or oth- 
er. ‘Nam verba debent intelligi cura effectu est res magis 
valeat quam pereat.’”’ 

4, “ That if the*words vill bear two senses, one agreeable 
to and another against Law, that sense be preferred which is 
most agreeable thereto.” (2 Black. Com. 379-80.) 

Let us assume, for the present, the property mentioned in the 
deed, to be real property, instead of personal. 

Now, from the words of the deed, and these rules of con- 
struction, it may be safely said that Wm. Nelson meant: 

1. That there should be a division of the property. 

2. That this division should take place ‘at the death of his 
daughter and son-in-law. 

3. That there should not be repeated divisions of the pro- 
perty. 

4, That the persons among whom the property was to be 
divided, were each to take his share ‘absolutely, in fee sim- 
ple”. 

This much, at least, is clear as to what he meant; and with 
this, therefore, whatever else be meant, must, if possible, be 
made to correspond. 

Who, then, did he intend as those among whom the division 
of the property was to be made? Did he intend the lawful 
heirs of the body of his daughter as heirs? He certainly 
did not. 

There cannot be a division of any sort among persons as 
heirs of each other, or as heirs of a common ancestor. There 
can never, as a general rule, at any one time, exist more than 
one such person—the eldest son. Nemo est haeres viventis. 

Heirs of the body cannot, as heirs of the body, take in fee 
simple. 
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If such a thing as a division among heirs of the body 
were partially possible, it would be necessary to have a new di- 
vision every time there should be a new heir. Lut, indeed, 
such a thing is not practically possible. 

The words of the deed are, ‘* At the death of Elizabeth, 
my daughter, and John, my son-in-law, then the said negro 
Judah and her increase, to be equally divided among and be- 
tween the lawful heirs of the body of my daughter, as their 
own right and property, and for their own proper use and ben- 
fit, forever, in fee simple.” ° 

Who did the maker of the deed mean by “The lawful heirs 
of the body”? He meant the descendants of his daughter, 
who should be living at the time of the death of the daughter 
and son-in-law. 

This meaning is consistent with those other clear and unmis- 
takeable meanings, which we have seen him to have had; it al- 
lows every word of the deed to have effect—it is lawful. 

Among such descendants, all living at once, there may be a 
division. 

A division which needs not to be repeated. 

A division in which each descendant may take his share, in 
fee simple. 

A division which may be made at the death of the daughter. 

But will the Law let the word “ heirs’ be used inthe sense 
of descendants’ It is not unlawful touseitin that sense. The 
question, therefore, becomes simply a question of intention. 

Was it the intention of Wm. Nelson to use the words, heirs 
of the body, in the sense of the word descendants? It was. 

1. The use of them, in that sense, is ‘agreeable to common 
understanding” ; and Wm. Nelson, it is manifest from the 
face of the deed, was not a lawyer. 

2. Besides the words “heirs of the body’, the deed con- 
tains other words—‘“‘superadded words’’—which show the in- 
tention to have been to use thse words in this'sense. ‘‘ Super- 
added words” are such things as may show this sort of inten- 
tion: This is undisputed. 

What kind of “ superadded words” are sufficient to produce 


















































COLUMBUS, JANUARY TERM, 1854. 553 


—— 





Eli Tucker and Reuben Tucker vs. Dennis Adams and others. 





this effect? Any which clearly show that the takers of the 
gift are to take, not as heirs, not by inheritance; but as pur- 
chasers, as objects of a private bounty; which show that those 
takers are to take, not from the hand of the law, but from the 
hand of A. B., the author of the conveyance. This is the 
principle —the instances are various. 

In the deed of Nelson, the superadded words are those in 
italics which follow : 

1. * For and during their existence tr this world”. 

2. To use in any manner whatever, except that of settina 
said negro, or any part of her inerease.” 

3. * To defraud their proper heirs or my intention by this 
deed of gift, that is, at the death of the above named Eliza- 
beth, my daughter, and John, my son-in-law, then the said ne- 
gro Judali, and lier increase, to he equally divided anong and 
between the lawful heirs of the body of the above named 
Elizabeth, as thedr own right and property, and for their own 
proper use and benefit forever, in fee simple. 

Are these superadded words sufficient to show that he used 
the words, ‘lawful heirs of the body” of his daughter, in the 
sense of descendants of his daughter, living at the time of her 
death ? ‘To vary the question, are they sufficient to take this 
deed out of the rule in Shelly's case ? 

According to deeisions—according to the best elementary 
writings, they are. 

What is the rule in Shelly’s case? It is, ‘When the an- 
cestor, by any gift or conveyance, takes an estate of freehold, 
and in the same gift or conveyance, am estate is limited, either 
mediately or immediately, to his heirs in fee or in tail, that al- 
ways, in such cases, the heirs are words of limitation of the es- 
tute, and not words of purchase”. (1 Rep. 104.) This is the 
rule laid down by the “defendant's counsel’, in arguing the 
‘case, as the one which governed it, and probably it is the one 
which did govern it. 

The case, ttself, grew out of a gift to Edward Shelly, for 
life, with remainder, (aftersome intermediate estates for years,) 
“to the use of the heirs, males, of the body of the said Ed- 
VOL. XIV. 70 
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ward Shelly, lawfully begotten, and of the heirs, males, of the 
body of such heirs, males, lawfully begotten’. 

The case, therefore, was one in which there were super-ad- 
ded words, viz: those which I have put in italics. Yet, it was 
got within the rule. How? By showing these super-added 
words to be consistené with the words to which they were su- 
per-added: not by rejecting them. The process adopted was 
this : 

“And forasmuch as the first words, viz: (heirs, males, of 
the body of Edward Shelly,) cnelude the subsequent words, 
viz: (the heirs, males, of ‘their bodies,) for every heir, male, 
begotten of the body of the heir, male, of Edward Shelly, is, 
in construction of Law, an heir, male, of the body of Edward 
Shelly, himself”; for this reason the sub-words are words de- 
elaratory, and do not restrain the former words. (t Rep. 104.) 

And the very effort to show these super-added words to be 
consistent with the other words, is an admission that if they 
were not consistent, another econstruetion would have to be 
adopted. 

This is admitied, too, by the fact that no attempt is made 
to answer the case put by Anderson—* [fa man makes a 
feoffment. in fee. to the use of himself, for life, and after Iris 
decease, to the use of his heirs, in this case the fee-simple is 
executed: but in the same case, if the limitation be to the use of 
himself, for life, and after his decease. to the use of his heirs, 
and of their heirs. females, of their bodies, in this ease, these 
words, (his heirs,) are words of purchase, and not of limitation ; 

for then, the subsequent words, (and of their heirs, females, of 
their bodics,) would be void”. 

From all which, it is to be inferred that, according to the 
rule in Shelly’s case, read by the faets of the case and the ar- 
gument, if the word heirs has grafted upon it other words, 
which will be made “ void’, if the word heirs is held to be a 
word of limitation, that word cannot be held to be a word of 
limitation. ’ 

Now in this deed of Nelson's, the words “ lawful heirs of the 
body” have grafted upon them most important words, which, 
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as we have seen, would be made void, if those words were held 
to be words of limitation. 

The next case to which I refer, is that of Doe ex Dem. Long 
vs. Laming, decided by the King’s Bench in 1760. (2 Burr. 
1100.) A will contained several devises of the same import, 
to different persons : one was in these words: “I give and de- 
vise one equal, undivided fourth part, &c. unto my nephew, 
Martin Read, and to the heirs of his bedy, lawfully to be begot- 
ten, as well males as females, and to their heirs and assigns, 
Foreve r, to be divided equally, shave and share alike, as ten- 
ants in common, and not as joint-tenants”. There was alsoa 
devise over, * for want of such issue’. And the estate, to the 
first taker, it is to be noted, was not said to be one for life. Tt 
was not to Read for life, remainder to the heirs of his body, 
but to Read and the heirs of his body. The Court held Read 
and the other similar devisees. to take only an estate for life, 
and not an estate-tail, Such wax the virtue of the super-ad- 
ded words in this case. 

Tt is a leading case. ft was fully argued, and the decision 
has the deliberate cal careful sanction of the Chief Justiee. 
Lord Mansheld. 

The “ super-added words” are similar to some of those in the 
Nelson decd—to those in that deed which phe a division to 
take place among the heirs of the body of Elizabeth BH i 
In fact, it may safely be said that if this case be liself Law, 
gives Law to the cases growing out of Nelson's deed. 

I refer, next, to Fearne’s Essay on Contingent Remainders 
and Executory Devises. This was first published in 1772. 
Before Mr. Fearne’s death in 17917, it had gone through sey- 
eral editions. A leading object of the work seems to be to de- 
fend and to extend the rule in Shelly’s case. Mr. Fearne re- 
views all the cases which, up to his day, had been decided in 
reference to that rule, and he announces the result in two rules 
ins falls within cither 


5 
L 
ae ~ ’ 
! 


cin Shelly’s ease: if 


- 


or propositions. If any case he maint: 
of those propositions, it is within the ru 
within neither, it 1s not. 
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claim the inheritance, after the ancestor, is to ¢laim as heir, 
&e.: that is, eo nomine and under that description, whoever 
such person may be’. 

Second, ‘“‘ That the effect of the limitation is not confined to 
the person so first claiming, or his representatives as such, of 
any description, but directed equally, through all other persons 
successively, answering the same relative description of heir- 
ship, general or special, to the ancestor referred to, and_ enti- 
tling them, co nomine, or in that character only”. And ap- 
plying these propositions, he says, it is evident that the first of 
the propositions excludes from the rule all these cases, among 
others, ‘ wherein an amount of words subjoined the person to 
take, cannot take as heirs or by virtue of that description, by 
reason of the distributive direction amongst several, not consti- 
tuting an heir, or as fenanis ‘n common, or in some other mode 
irreconcilable with the course of descent, asin Doe ex Dem. 
Long vs. Laming, and others of that sort”. Whilst the latter 
of the propositions exclude, among others, all those cages 
wherein “the words of limitation, super-added to the word 
heirs, &c. denote a different species of heirs from that described 
by the first words, as in the case put by Anderson, in Shelly's 
ease’. The case put by Anderson was this—‘‘If the limita- 
tion be to the use of himself, for life, (i. e. of the donor,) and 
after his decease, to the use of his heirs, and of their heirs, fe- 
males of their bodies, in this case, these words (his heirs) are 
words of purchase and not of limitation; for then, the subse- 
quent words, (and of their heirs, females of their bodies,) would 
be void”. (1 Rep. 95.) 

At the same time that these propositions exclude such cases as 
those above indicated from the rule, they do not, says Mr. Fearne, 
exclude those cases, among others, in which the donor imposes 
“a restriction against alienation”, or restrains “the successive 
heirs to estates for life’, yet, “does not fix on or stop at any 
particular heirs, &c., and his heirs, nor point at a strict settle- 
ment on first and other sons, but appears to have the whole line 
of heirs, ge. equally in the extent of his contemplation’. 
(Fearne, 197, ’8.) 
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According to these propositions, the cases in hand are ex- 
cluded from the rule in Shelly’s case; for, first, the deed of 
Nelson, contains a distributive diréction amongst several not 
constituting an hetr. It directs the property, at the death of 
the first taker, “to be equally divided among and between the 
lawful heirs of the body of “one of the first takers, the daugh- 
ter. And by the Law of England, there can generally be but 
one heir at a time. So that the ‘‘several” persons meant by 
the plural word heirs, cannot * constitute an heir.” 

Second. In this deed, alse, “ the words of limitation super- 
added to the word heir, &e. denote a different species of heirs 
from that deserihed by the first words’. The species of heirs 
described by the first words, is “lawful heirs of the body”. 
The species denoted by the super-added words, is heirs gene- 
ral. The property is to be divided among “ lawful heirs of the 
body’, ‘as their own right and property, and for their own 
proper use and benefit, forever, in fee simple”. 

If, then, Fearne’s opinion is to govern, the deed of Nelson is 
not within the rule in Shelly’s case. And it may, at least, be 
said of him that up to his day, if he could not get a case with- 
in that rule, no man could. It is not to be denied, however, 
that since his day, men have been found to do, in that respect, 
what he could not venture to attempt. This will appear, by 
some decisions made after My. Fearne’s death, to which I shall 
now refer. _ ‘ 

In 1831, the Court of King’s Bench, in the case of Doe ex 
Dem. Atkinson and others vs. Featherstone, 1 Barn. § Adolph. 
944; under a devise of lands by a testator, ‘to his son-in-law, 
John, and Elizabeth, John’s wife, for their lives and that of 
_ the survivor, and immediately after the survivor's decease, thep, 
to the heirs of the body of Elizabeth, by John, to be equally 
divided among them, share and share alike, and to John all 
the residue of his real and personal estate, held, that the first 
devisees took'an estate-tail, and not a life-estate, with remain- 
ders to the children of Elizabeth, by John”. 

In this case, there is the “distributive direction” spoken of 
by Fearne, and there is not any limitation over on a general 
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failure of issue; and yet, the Court held the case to be one of 
entail. It differs from the two under consideration, only in 
this: the deed, in the two under consideration, gives the. gift 
to the “lawful heirs of the body’, “in fee simple’; i. e. to 
those heirs of the body and to their heirs general. In the case 
cited, the gift is to the heirs of the body, to he divided among 
them, and it stops at that. I findsno other case going as far 
as this goes. 

Is this case of authority? In my opinion itis not. In its 
whole length, it is not supported by a single case of which I 
am aware, whilst it is opposed by a long line of eases; one of 
which, at least, is of a later date than itself. 

3ut is it supported by no other case? The Court which de- 
cided it, put its decision mainly, if not altogether, upon the de- 
eision of the House of Lords, in Jesson vs. Wright, 2 Bligh, 1. 
That decision was made between the years 181% and 1821. 
Bligh, who reports the case, is, however, not within my reach, 
and I have to depend, for my knowledge of it, upon what 1 
find in 2 Jermonon Wills, 280. Jarmon states the case thus: 
‘A testator devised to W certain real estate, for the term of 
his natural life, he keeping the buildings in tenantable repair ; 
and after W’s decease, devised the same to the heirs of the body 
of W, lawfully issuing, in such shares and proportions as W, 
by deed or will, should appoint : and for want of such appoint- 
ment, then, to the heirs of the body of W, lawfully tesuing, 
share and share alike, as tenants in common; and if but one 
ehild, the whole to such only chz/d; and for want of sueh is- 
sue, then over. It was held by the Court of King’s Bench, 
that W took an estate for life only, with remainder to his chil- 
dren, for life, as tenants in common. <A writ of crror was 
brought in the House of Lords, which Court, after a very full 
argument, reversed the decision”. 

Now, it is to be observed that this case, in one respect, dif- 
fers from that of Doe ex Dem. Atkinson ve. Featherstone ; it 
contains a limitation over, on failure of issue—that did not. 
And it is further to be observed, that in this case the decision 
was made to depend much, if not altogether. on this very limi- 
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tation. It was this alone, which seems to have decided the wa- 
vering mind of Lord Eldon. He says, “If the words ‘chil- 
dren’ and ‘chifd’, are to be considered as merely within the 
meaning of the words heirs of the body, which words compre- 
hend them and other objects of the testator’s bounty, (and I 
do not see what right I have to restrict the meaning of the. 
word issue,) there is an end of the question’. This was said ig 
reference to the limitation over, which was “and for want of 
such ¢ssue, then over’; i. e. in his view, for want of heirs of 
the body, then over. 

This limitation over had also its influence on Lord J?edse- 
dale, but not to so great an extent as it seems to have had on 
Lord Aidon. And these two Lords were the only two who 
appear to have expressed opinions on the case. It is to be 
inferred, therefore, that the House follawed them, and that its 
decision jwas made to stand on the ground on which they had 
put their opinions. At least, this mueh may he said: that 
Without this limitation, it is by no means certain the decision 
would haye been as it was. 

The Court, therefore, which decided Dee ca Dem. Atkinson 
vs. Featherstone, was not authorized to rest its decision, in that 
case, upon the decision in this, especially as in doing so it had 
to overrule a long line of other decisions. 

Did the Court have to do this? We shall now proceed to 
inquire. 

Let it be remembered that this case of Doe ex D. Atkinson 
vs. Featherstone, is founded upon a devise, in which the ‘ su- 
peradded words” are “To be equally divided among them, 
share and share alike’; and that the effect of the decision is 
to make these superadded words vord. 

Now I proceed. The first case I refer to, is Shelly’s case 
‘itself. In considering this case, we found it to establish the 
proposition, that “If the word heirs has grafted upon it other 
words, which will be made ‘void’, if the word heirs be held 
to be a word of limitation, that word cannot be held to be a 
word of limitation’. Yet, Doe ex Dem. Atkinson vs. Feath- 
erstone makes such “grafted words” void. 
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The next is the case of Doe ex Dem. Long vs. Laming.— 
This has also been noticed. It is a much stronger ease for an 
estate in tail than that of Doe ex Dem. Atkinson vs. Feather- 
stone. It has not in it an express estate for life to the first ta- 
ker; it has a general limitation over on failure of issue, in 
both of which particulars it differs from Doe ex Dem. Atkin- 
*%son vs. Featherstone. Yet, as it had in it also “distributive 
words,’ it was held not to ereate an estate-tail in the first 
taker. 

Then may come Fearne’s Treatise, recognizing this very 
case of Doe ex Dem. Long vs. Laming, and laying down as 
the result of all his researches and reflections, two rules which 
condemn this case of Dee ex Dem. Atkinson vs. Featherstone. 
To these, I have already referred at length. 

The next case to which Lrefer, is Doe er Dem. Chandler vs. 
Smith, (7 Durn § FH. 552) in which a testator devised his 
freehold lands to his daughter A., and the heirs of her body, 
lawfully to be begotten forever as tenants in common, and not 
as joini tenants; and in case his said daughter should happen 
to die before twenty-one, or without having issue on her hody 
lawfully begoticn, then over. 

It is true, that in this case, the decision was that A. took an 
estate-tail; but the reason, and the only reason given for the 
decision is, that there. was a limitation over, if A. happened 
to die without issue. ‘This showed, as the Court thought, an 
intention on the part of the testator for the property to descend 
through the whole line of the heirs of the body of A. until that 
time became extingt;. But for this limitation, therefore, the 
decision must have been just the reverse of what it was. No 
such limitation is contained in Doe er Dem. Atkinson vs. Feath- 
erstone. 

This decision was made by the King’s Bench, in 1798, 
Lord Kenyon delivering the opinion. 

To the same effect, are the decisions in Doe ex Dem. Cook 
et al. vs. Cooper, (1 East. 229) in 1801, Lord Kenyon again 
delivering the opinion; Pierson vs. Vickers and Wife, (5 
East.) in 1804, Lord Ellenborough and others delivering opin- 
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ions; Bennett vs. Earl of Tankerville, (19 Ves. 170,) Sir 
Wm. Grant delivering the opinion ; Doe ex dem. Cole vs. Gold- 
smith, (7 Taunt. 209) in 1816—opinion by Gibbs, C. J. In 
all of these cases, the decision was, that the first takers took 
estates-tail, notwithstanding “distributive words’’, but for the 





reason, that there was in each, a limitation over, after an tn- 
definite failure of issue. In Doe ex Dem. Hallen vs. Lron- 
monger and others, (5 Hast. 555) decided by the King’s Bench, 
in 1803, Lord Ellenborough delivering the opinion of the Court, 
the facts were a devise to a trustee, to receive and pay rents, 
&e. for the maintenance of S., a feme covert, and the issue of 
her body during her life, and-after her decease, upon trust, for 
the use of the heirs of the body of S., their heirs and assigns 
forever, without regard to seniority of age, or priority of birth; 
and zn default of such issue, to the use of the right heirs of 
the testatrix. And Lord Ellenborough said: ‘All Sarah’s 
children were intended to take together, without regard to se- 
niority of age, or priority of birth. That must mean that 
they should take as joint-tenants”. 

The next ease is Doe er Dem. Strong vs. Goff. in 11 East. 
668. This was decided m 1809, by the King’s Bench, Lord 
Ellenborough delivering the opinion of the Court. The facts, 
in brief, were a devise to the testator’s daughter M., and to 
the heirs of her body, lawfully begotten or to be begotten, as 
tenants in common, and not as joint-tenants ; but if such issue 
should depart this life before he, she or they should respec- 
tively attain their age or ages of twenty-one years, then over 
to the testator’s son. Upon the argument of this case, all the 
previous decisions, above mentioned, as well as others, were 
cited. Lord Ellenborough, in delivering the opinion of the 
Court, among other things, says, “ We have looked through 
the cases which have been cited, and do not feel that we shall 
break in upon any of them, by holding that the children of 
Mary Goff took estates in common, by purchase”. 

To the same effect, is Crump D. Woolley vs. Norwood, 
decided in 1817, by the Court of Common Pleas, Gibbs, C. J., 
delivering the opinion. It is in 7 Taunt. 362. 
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In 1815, this Court had also certified to the Master of thé 
Rolls, Sir Wm. Grant, an opinion to the same effect. It was 
in the case of Gretton et al. vs. Harward et.al. (6 Taunt. 94.) 

The next case is that-of Jesson vs. Wright. To this Thave 
referred. 

The next case is that of Doe D. Boswell vs. Harvey, (4 
Barn. § Cress. 610) decided by the King’s Bench. In this 
case, it is also truc, as it was in Jesson vs. Wright, that the 
Court held the first takers to take an estate-tail: but it was 
distinctly upon the ground of the limitation over, m default of 
issue. This case was decided in 1825. 

In 1826, the Court of King’s Bench, in Right D. Short- 
ridge vs. Creber, (5 Barn. § CL 866) a case in which a testator 
devised amessuage io trustees, Xe., in trust, to permit his daugh- 
ter J., and her assigns, to receive the rents for her life, &e. ; 
and after her death, he devised the same to the heirs of the 
body ef J., share and share alike, their heirs and assigns for- 

ever, held that the word heirs of the body meant children ; 
and that the child born hefore the testator’s death, took a vest- 
ed remainder, Xe. 

This case is in the very teeth of the one under criticism, 
Doe D. Atkinson vs. Featherstone. Tn neither, is there any 
limitation over, upon 2 failure of issue. 

So, in Wileox vs. Bellaers, (A Turn, & Russ. 491) the Mas- 
ter of the Rolls, Sir Thos. Plumer, first, and then the Lord 
Cliancellor, Lord Lindhurst, afterwards, refused to hold a will 
which devised the testator’s messuages, &¢., to his son H., du- 
ring his life: then, after his decease, tosuch of his children, and 
in such shares, &c., as the said H. should appoint, and to their 
heirs, and for. want of appointment, &:, to the heirs of the 
body of H.,- and their heirs forever ; and if H. should die 
without i issue, then, immediately after his decease, to his, the tes- 
tator’s,. daughter E., during her life; remainder to such of her 
children, and in such shares as she should; appoint, and in de- 
fault of appointment, to the heirs of her body, and their heirs 
and assigns forever’, to create an estate-tail in H. 

In this case, Mr. Sugden, of counsel for the party, which in- 
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sisted that the words did not create an estate-tail, said, “ Adl 
the cases in which it has been held that a person described as 
tenant for life, took an estate-tail, depended on this principle, 
that there was a general gift over, in default of a whole class 
of issue, of that person’, (and Jesson vs. Wright was one of 
the cases to which he had special reference,) i. ¢., depended on 
the presence of a fact which was not present in the case under 
our review ; Doe D. Atkinson vs. Featherstone. hat case is 
the next in order of time, having been decided in 1831. 

In 1833, in a case upon a marriage settlement, in which es- 
tates were limited to the wife and the husband, for their lives, 
with remainder to the heirs of the body of the husband on the 
body of the wife, and their heirs, and if more children than 
one, equally to be divided amongst them, as tenants in common, 
and for default of such issue, to the wife and her heirs, Vice 
Chancellor Shadwell, held that the husband did not take an 
estate-tail, but one for life only; and that the children took by 
purchase, as tenants in common, in fee in remainder. (.Verth 
ve. Martin, 0 Simons, 260.) 

Now, in this case, it is true, the V. Chancellor says, ** Here 
there are all the elements of a case which would call upon the 
Court to decide, that the first taker took an estate in tail spe- 
cial; but then there are the words, “and ¢f more children 
than one”, which must be taken as interpretative of the words, 
“heirs of the body”. But, although these ‘ interpretative’’ 
words were not expressed, in the case of Doe. er D. Atkinson 
vs. Featherstone, they were necessarily understood. This will 
become apparent by reading, in connection, the words of gift 
in the two cases—that and this. 

This case, therefore, being the later, may be considered as 
overruling the other. 

There is another case, still later, which may be thougint to 
Jo the same thing. It is the case of Greenwood vs. Rothwell, 
(5 Mann. § Gran. 628) decided by the Court of Common 
Pleas, in 1843. It was the case of a devise of realty to A,, 
“For and during the natural life of the said A., and from and 
after his decease, unto all and every the issue of the body of 
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A., share and share alike, as tenants in common, and the heirs 
of such issue”. The Court certified to the Master of the Rolls, 
that A. took an estate for life. 

There is nothing to distmguish this case from the.one under 
examination, except that in this, the words are ‘ ‘ssue of the 
body”, and in this there is a superadded limitation, viz: to the 
“‘heirs of such issue”? ; whereas, in that, the words were * heirs 
of the body’’, and there was no limitation superadded to those 
words. It is difficult to say, that the words * issue of the body” 
in this, may not be replaced by the words, ‘heirs of the body”’, 
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without a change of the sense. The other difference was cer- 
tainly insisted upon in the argument. And it is one which is 
doubtless not without value. The distributive direction was 
also relied upon. I[t does not appear on which ground the 
Court put its decision. It may, therefore, be insisted, that it 
placed it upon both. If so, the decision overrules, for the 
second time, the decision in Doe ex D. Atkinson vs. Feather- 
stone. 

Seeing, then, that this case of Doe ex D. Atkinson vs. 
Featherstone is not supported by a single other one, but is op- 
posed bya great number of others, and those following each 
other through a long tract of time—some in the Common 
Pleas, some in the King’s Bench, some in the Chancery; see- 
ing that it is condemned by the rules of the best elementary 
writer on the subject, the case may be considered as not being 
of authority. On the contrary, the cases opposed to it, must 
be held to speak the Law. 

These cases show a gift to A. for life, with remainder to the 
heirs of his body, to be equally divided among them; and 
without a limitation over, on a general failure of heirs, not to 
make an estate-tail in A., not to be within the rule in Shelly’s 
case. 

The cases for our decision, depend on a gift of this kind.— 
The deed of Nelson contains no limitation over, on a failure of 
the lawful heirs of the body of Elizabeth Adams, the daughter. 

The conclusion, therefore is, that even a part of the words 
in this deed, which are superadded to the words “ lawful heirs 
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of her body’, viz: this part, “to be equally divided among 
and between the lawful heirs of the body of the above named 
Elizabeth”, is sufficient to control the legal import of those 
words, and so to take the deed out of the rule in Shelly’s ease. 

But these superadded words are only a part ef those contain- 
ed in this deed of Nelson’s. It contains others, those which 
declare that the persons meant by the expressions, “heirs of 
the body’, were intended to take in “ fee simple”. 

Now, if the persons intended to take, were intended to take 
in fee simple, they could not have been intended to take in fee- 
tail—to take as ‘heirs of the body”. Therefore, the words, 
“heirs of the body’, were not intended to have their ordinary 
Jegal import. What other import can they have? They can- 
net have the import of the words, ‘heirs general”, so as to 
make the deed the same as it would be, were the words, to the 
son-in-law and daughter for life, remainder to her hezrs, instead 
of to the heirs of her dody. If they cannot have the or- 
dimary legal import of the words heirs of the body, nor the 
maport of the words heirs general, it follows that they cannot 
have any import which implies persons who are to take by de- 
scent ; but must have an import which implies persons who are 
te take by purchase. 

Again. The gift in this deed, in the aspect in which we are 
at present viewing it, is, in substance, a gift to A for life, re- 
mainder, to the heirs of his body and their heirs, in fee simple. 

Now if the words, ‘“‘heirs of the body’, be taken as words 
of limitation, the estate, in the ancestor A, will be an estate- 
tail—one to him and the heirs of his body; and the rest of the 
estate, that is to say, the reversion in fee, will be in the donor. 
The property will pass from A down the hnne of the heirs of the 
body of A, until that line rans ont—it will then revert to the 
donor, Nelson, or to his heirs. 

But if the words engrafted upon the words “heirs of the 
body”, viz: the words, “and their heirs in fee simple’, are 
allowed to have effect, they will make the property take a dif- 
ferent channel. They will make it pass from A to his heirs 
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general, whoever they may be, and will leave no reversion in 
the donor. 

And when this is the case, as words must, if possible, be al- 
lowed to have their effect, the authorities are that the engraft- 
ed words control the words on which they are engrafted, and 
make them become words of purchase. Such was the case put 
by Anderson, viz: a limitation to the use of a man for hfe; and 

rafter his decease, to the use of his-heirs and the heirs, female, 

of their bodies. The principle is, that if the engrafted words 
would change the line of descent, as marked out by the words 
on which they are engrafted, the latter words are to be taken 
as words of purchase. . 

This is done by these latter engrafted words, in the deed of 
-Nelson. 

It follows, therefore, that even if Doe ex Dem. Atkinson vs. 
Featherstone, is to be considered as of authority, and so as nul- 
lifying the effect of a part of the super-added words in Nelson’s 
deed, viz: the part which requires a division to be made among 
the heirs of the daughter’s body, yet, the other part, viz: that 
which gives the property to those heirs nm “fee simple’, is, of 
itself, sufficient to control the legal import of the words “ heirs 
of the body”, and make them words of purchase. 

According, then, to the opinions of the best elementary wri- 
ter, Fearne—according to the decisions of the Courts, the “ su- 
per-added words’, in this deed of Nelson’s, are sufficient to 
show that he used the words “lawful heirs of the body” of his 
daughter, as words of purchase—as words synonomous with 
the word children or the word descendants. 

This is the result, upon the assumption which we have made, 
that the property conveyed, is realty and not personalty. 

But, in fact, that property is personalty. 

Now, the rule in Shelly’s case, by its terms, does not apply 
to gifts of personalty. Besides, such gifts, in the exposition of 
the rule in the case itself, are expressly excepted from the 

‘rule. (1 Rep. 104.) 
But, then, instead, there has come to be adopted, with refer 
ence to gifts of personalty, a rule which practically amounts 
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nearly to the same thing. That rule is, that if personalty be 
given in language which, if applied te realty, would create an 
estate-tail, it vests absolutely in him who would, if the property 
were realty, be the immediate donee in tail. 

Still, each species of property has its own decisions for its 
government, and these decisions differ, in some respects.: The 


to personalty, show 2 much greater disposition to consult the’ 
real drtextion of the donor, than do those in reference to realty. 

This will become apparent, from a few cases to which I will 
advert. 

The first is the case of Jacobs and Ux. vs. ainyait and oth- 
ers. (4 Brown's Ch. 2.542.) The head note is ** Devise of 
all the rest. &e. &e. of estate, both real and personal, unto A, 
to be placed at interest until her age of twenty-one years, or 
day of marriage, and then the whole, &e. Xe. to be paid to her 
to and for her use during her natural life, and from and imme- 
diately after her deccase, unto the heirs ef her body, lawfully 
begotten, equally to be divided between them, share and share 
alike: and m default of such issue, Xe. is an estate for life’. 

Now, nothing is to be found here to prevent the words, 
‘heirs of her body’, from having their ordinary legal import, 
and so from being words of limitation, except the words of d7- 
vision. There are, on the contrary, some other words which 
help to make them words of limitation—those which give the 
property over, “in default of such issue’. Yet, the Master of 
the Rolls, and afterwards, the Lord Chancellor. held the devise _ 
to create only an estate for life, in the first taker. The Lord 
Chancellor ‘said, “I admit the rule in Doe vs. The Earl of 
Chatham, that where personalty is so given, if the words would 
create a tenancy in tail, in land, it is absolute; but that rule 
has never been extended further than where the words create a 
clear estate-tail”. The property was personalty. 

This case, itself, would be sufficient to show the words, law- 
ful heirs of the body, in Nelson’s deed, to be words of pur- 


chase. 
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Against it no breath of objection has ever been breathed, as 

far as I know or believe, by any English Court. 
To the same effect.is Wilson vs. Vansittant. (Amb. 562.) 
Soa bequest to A, for life, and after his death, to his Zssue, 
he having no issue at the time of bequest, does not vest the ab- 
solute interest in A, even when there is a bequest over, on fail- 
ure of the issue of A. This is established by the case of Knight 
vs. Ellis. (2 Br. Ch. R.570.) 
And yet, in such a case, the word issue is precisely of the 
game import as the words, heirs of the body. 
So a “ Bequest to testator’s daughter and her children, and 
a in default of such issue and in case of her death, to A and B, 
the limitation over takes effect on her dying without children”. 
(1 Jacob, 346.) 

To the same effect is Stone vs. Maule. (2 Sim. 490.) 

These cases prove that in gifts of personalty, the tention of 
the giver is much more consulted than in gifts of realty; and 
they prove that in such 2 gift of personalty as this of Nelson’s, 
the words lawful heirs of the body, are to be taken as words of 
purchase, synonomous with children or descendants. 

4. If it was not the intention of Nelson, to use the words, lawful 
heirs of the body of his Tatighter, in the sense of descendants 
or children, then much of the deed is inoperative. If he in- 
fended his daughter and son-in-law to take absolutely, why did 
he say they were to take“: during their existence in this world” ? 
Why did he say that'at the daughter's death, the property was 
to be divided among the heirs of her body’ Why did he say 
that those heirs were to holdtheir shares in fee simple? Why 

- did he not barely say, I give the woman and her increase to my 
daughter and son-in-law ? 

But according to the rules of construction, which we have ta- 
ken from Blackstone, every part ofa deed or will must be made 
to take effect, if possible. 

Upon the whole, it seems to be safe to conclude, that it was 
Wn. Nelson’s intention to use the words, heirs of the body, m 

the sense of descendants or children. 
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But, used in this sense, the word is a word of purchase, and 
not of limitation. 

The defendants in error are the son and daughter, (and the 
daughter’s husband,) of John and Elizabeth Adams. They, 
therefore, are the persons who were intended, by him, to take 
as purchasers. 

There is nothing unlawful in such an intention as this. 

The defendants in error, therefore, do take as purchasers. 

This is the result, if the case was governed by the Law of 
England. 

But the case is governed by the Law of Georgia. What, 
therefore, is the Law of Georgia, applicable to it? 

The Law of Georgia is compounded of two parts—one En- 
glish Law, which she adopted—the other Law of her own ma- 
king. The English Law which she adopted, was such English 
Law as was ‘usually in force” within her borders on the 14th 
day of May, 1776, not being ‘‘ contrary to the Constitution, 
Lays and form of Government” established by her as they ex- 
isted on the 25th of May, 1784. (Pr. Dig. 570.) 

What English Law was this? What is English Law?  Itis 
Statutes of Parliament and the Common Law. What is the 
Common Law? It is certain rules, of the existence of which, 
the decisions of the Courts ave the chief evidence. 

These decisions, in thne. become also the main evidence of 
what is the meaning of Statutes. 

[¢ is not far from the truth, therefore, to say that, practi- 
cally, the decisions of the Courts constitute the great body of 
the English Law, Statute and Common. And in answer to 
the question, what English Law was it that Georgia adopted ? 
we may, in general, reply, she adopted the decisions of the En- 
glish Courts. What decisions? Certainly only such as had 
been made at the time of adoption, not such as were to be made 
afterwards. 

Might not some of the decisions, as they then stood, be 
wrong? They might; and of course such as were so were not 
adopted. But how is that to be found out by a Court of Geor- 
gia? By going backwards, not forwards; by- going back to 
voL. XIV. 72 
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the evidence on which such decisions stand; by going back te 
the older decisions and writings on the Law. Subsequent 
English decisions cannot be received, to show them wrong, o1 
received for any other purpose than to excite inquiry into the 
evidence on which such decisions stand. For this they may 
well be received. 

And of the decisions in existence at the time of, adoption, 
Georgia did not adopt all. She did not adopt any that were 
contrary to her “Constitution, Laws and form of Govern- 
ment, as then existing; she did not adopt any that “ were 
not usually in force” on her inhabitants, on the 14th ‘day of 
May, 1776. 

Besides the Law which she adopted, Georgia has Law of her 
own making. 

All this being so, what answer does the Law of Georgia—th 
whole compound of adoption and creation—give to the ques- 
tion, on the deed of Wm. Nelson’ This resolves itself into the 
inquiry— 

1. Which of the English decisions, bexring upon that ques- 
tion, if any, did Georgia adopt ? 

2. Did she, in fact, adopt any of them? had any of ther 
been “ usually in force” in Georgia, on the 14th of May, 1776 ¢ 
and if any had been, were they such as were not ‘‘con- 
trary to the Constitution, Laws and form of Government” ex- 
isting in Georgia, at the time of the Adopting Act, 25th Feb- 
ruary, 1784? 

3. If Georgia, in fact, adopted any of them, has she modi 
fied such as she adopted by subsequent legislation ¢ 

Assuming, then, for the present, that Georgia adopted cer- 
tain Of tlie English decisions bearing on the question, in the. 
deed of Nelson, which were they ? 

They could not be any of a date subsequent to the 14th day 
of May, 1776. They must have been such as were of a prior 
date. 

Of all those of a prior date, the decisions in the case of 
Shelly, itself, and of Doe ex Dem. Long vs. Laming, may be 
regarded as good representations. Fearne’s opinion, too, first 
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published in 1772, is not without its value. These decisions, 
therefore, and the rule as laid down by Fearne, may stand for 
what Georgia adopted. 

According to these decisions and that rule, the defendants in 
error took as purchasers, under the deed of Nelson. This we 
have seen. 

As to Shelly's cas¢, the deetston read by the joint light of 
the rule, the facts and the argument of counsel, on both sides, 
establishes that no construction is permissible, which would make 
super-added words void. And in Nelson’s deed, any construe- 
tion which would not make the defendants in error take as pur- 
ehasers, would render void the super-added words, which the 
deed contains. 

According, then, to as much of the Law of Georgia, on this 
subject, as she adopted from England, if she adopted any, the 
defendants in error take as purchasers. 

3ut it may be said that these decisions and this rule, . thus 
adopted by Georgia, ought to be reeeived as evidence of what 
the English Lav is with distrust, inasmuch as decisions by the 
English Court, which differ from them, have been made since 
they were so adopted. The effect of such subsequent decisions 
is, indecd, to make it prudent, if not necessary, for the Courts 
of Georgia to review the grounds of the older decisions, and see 
whether those decisions stand on a firm foundation. Let us, 
therefore, briefly do this. 

Now the foundation of the older decisions, viz: those. of 
which Shelly’s case, and Doe ex Dem. Long vs. Laming have 
been taken to be the representatives, is no doubt the rules of inter- 
pretation which we have quoted from Blackstone’s Commenta- 
ries; and especially the two rules ‘that the construction he 
favorable, and as near the minds and apparent intents of the 
parties, as the rules of Law will admit’, and “that the eon- 
struction be inade upon the entire deed, and not merely upon 
disjointed parts of it’. ** And therefore, that every part of it 


a. 


he, (if possible,) made to take effect, and no word but what may 
wperate in some shape or other’. 


Ts not this x good foundation? Are not these two rules 
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sanctioned by the Law? Above all others, perhaps, they are. 
The older cases, then, stand upon a firm foundation. 

Do the new cases not stand upon the same foundation ? They 
do not. To support them, a new rule of construction had .to 
be made. That rule is, that a donor’s intent, in his convey- 
ance, may be divided into two parts—gencral intent and_ par- 
ticular intent—that particular intent yields to general intent— 
that words of descent, in the conveyance, such as ‘heirs of the 
body’’, express the general intent, and super-added words, the 
particular intent. That, therefore, super-added words are to 
be rejected. 

That is to say, to get at the meaning of the conveyance, 
“the construction” is not to “be made on the entire deed’, 
but on a part of it only, and the other part is to be annulled. 

This is the rule by which the new cases of Doe vr Dem. Jes- 
son vs. Wright, Doe ex Dem. Candler vs. Smith, 7 Durn & 
E. 532, Doe ex Dem. Atkinson vs. Featherstone, to all of 
which reference has been made, and some others were decided. 

As the first of these was decided by the House of Lords, it 
deserves a fuller notice. That it shall now receive. This ac- 
count is given of it in Jarmon on Wills, 280, 2d vol. 

‘A testator devised to W certain real estate, for the term of 
his natural life, he keeping the buildings in tenantable repair, 
and after W’s decease, devised the same to the heirs of the 
body of W, lawfully issuing im such shares and proportions as 
W, by deed or will, should appoint, and for want of such ap- 
pointment, then, to the heirs of the body of W, lawfully issuing 
share and share alike, as tenants nm common; and if but one 
child. the whole to such only child: and for want of such is- 
sue, over’. : 

The Court of King’s Bench held this, to make W take an 
estate for life, with remainder to his children, for life, as ten- 
ants in common. 

This decision of the King’s Bench, the House of Lords, un- 
der the influence, apparently, of Lords Eldon and Redesdale, 
reversed. 

Lord Eldon observed “It is definitively settled, as a rule of 
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Law, that where there is a particular and a general or para- 
mount intent, the latter shall prevail, and Courts are bound to 
give effect to the paramount intent”. 

His Lordship then read the devise, observing that ‘If he 
stopped at the end, of the devise to W, it was clear he was to 
take for life only; if at the end of the first following words 
‘Jawfully issuing’, he would, notwithstanding the express es- 
tate for life, be tenant in tail: ‘tand in order to cut down this 
estate’, continued his Lordship, “it is absolutely necessary 
that a particular intent should be found, to control and alter 
it, as clear as the general intent here expressed’. But his 
Lordship could find no such particular intent, in the subsequent 
words of the will. And it is quite manifest that if he could 
find no such intent in such words as were those in that will, he 
could find it in no words of any sort. 

The practical effect, therefore, of the rule, as he states it and 
as he applies it, is that if by taking a clause or two in the first 
part of an instrument you can make out an intent to create an 
estate-tail, vou are to call that the ‘‘general intent’; and if, 
after doing this, you find in the instrument any number of oth- 
er clauses, which show an intent not to have created an estate- 
tail, by the first clause, you are to call that the particular in- 
tent; and then you are to say ‘that where there is a particu- 
lar and a general intent, the latter shall prevail”. You must 
be careful, however, of one thing. In hunting for the general 
intent, you must stop at the right place; you must go far 
enough, but not too far; you must not stop at the first clause, 
that which gives an estate to the first taker, expressly for life. 
[t will not do to say the general intent was to give the first ta- 
ker only an estate for (fe, and the remainder to other takers ; 
you.must go on to the next clause—* and after his decease, to 
the heirs of his body”; but beyond that do net go. That gives 
the first taker an estute-taél. It will be safe to say this was 
the general intent: therefore, say so. If you find other claus- 
es, coming afterwards, utterly inconsistent with this view, say 
they merely manifest some particular intent; and therefore, 
must yield to the one single clause which manifested a genera 
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intent. Beware of looking at the whole face of the instrument 
in one view, for the general intent or the particular intent. If 
you do that, you will find it difficult to say that the general in- 
tent—the prime object, was not to prevent an estate-tail in the 
first taker, instead of to create one. You will find it émposse- 
ble to say that there could be any motive, whatever, for put- 
ting the greater part of the features in the face of the instru- 
ment—all the “grafted” ones, except that of preventing the 
first taker from taking an estate-tail. And you are to remem- 
ber that you are to get not merely a general intent, but a gen- 
eral intent of the right sort, viz: one to create an estate-tail ; 
for, between you and me, that is all the use we have for this 
‘general intent’’—“ particular intent” affair. This is Lord 
Eldon’s Law. 

Lord Redesdale’s is not materially different. He says—* It 
sannot, at this day, be argued, that because the testator uses, 
in one part of his will, words having a. clear meaning, in Law, 
and in another part, words inconsistent with the former, that 
the first words are to be cancelled or overthrown”. But it 
could be and was so argued, in the day of Shelly's case, and 
for many long years afterwards; nay, nearly up to the time 
when his Lordship spoke these words. 

But his Lordship cannot quite stand the idea announced by 
Lord Eldon, “as definitively settled, as a rule of Law” that the 
general interest shall overrule the particular intent. He says, 
“That the general intent should overrule the particular, is not 
the most accurate form of expression”. ‘The rule is, that 
technical words shall have their legal effect, unless from sub- 
sequent inconsistent words, it is very clear that the testator 
meant otherwise”. Soitis. But the diffeulty with his Lord- 
ship is, that there can be ‘no subsequent inconsistent words” 
inconsistent enough to make it “very clear to him that the 
testator meant otherwise”. For if the subsequent words in 
the case he was deciding were not sufficiently inconsistent for 
that purpose, what words could be? His words first aforesaid 
best, no doubt, spoke his mind. 

He goes on: “In many cases, in all, I believe, eacept Doe 
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vs. Goff, it has been held, that the words ‘tenants in common’ 
do not overrule the legal sense of words of settled meaning”. 
In this, his Lordship (in deference be it said,) simply errs.— 
There is a number of such cases as Doe vs. Goff. I have 
already noticed them in a previous part of this opinion. They 
are Doe D. Long vs. Laming, (2 Burr.) a great case. Crump 
D. Woolley vs. Norwood, * Taunt St; Grettan vs. Harvard 
(6 do.) ; Doe D. Hallen vs. Tronmonger, (8 Kast.) ; and Doe 
vs. Goff tself, (11 Base: 

Hie adds. “ [tvhas heen argued that heirs of the body can- 
not take as tenants in common ; but it does not follow that the 
testator did not intend that heirs of the body should take, be- 
eause they cannot take in the mode prescribed”. ‘ Does it not? 
The testator-intends the persons to take, to be such persons as 
can take ‘tas tenants in common’, because his devise is “to 


boavrat= 5 rT Seer ie I ae 
the heirs”, &@., “share and share alike, as tenants in com- 


mov. Heirs cannot take-as tenants in common. Therefore, 
(the cdnclusion would seem to be,) the persons he intended to 


take were not detrs. © ** This only follows’’, says his Lordship, 
conve - oo +d os my } a : - 
‘ that, naviLy f1veh To hi irs of the body, he would not modi- 


eery 


fy that vift in the two different wavs which he desired, and the 


words of nedification are to be rejected”. And here he 


i 
strikes in with Lord Elden. Read the will till you come to an 
estate-tail. There stop; or if you read on, read to reject. 

This rule is the foundation for those later cases. It is dif- 
ferent from the rules on which the older eases rest. . Therefore, 
it is not justified by those rules; and as they were scen to be 
unquestionably sanctioned by the Law, it follows that this is 
not sanctioned hy the Law. And such seems to be the final 
view taken of it, by the English Courts, and, indeed, by the 
English Parliament. It cannot be said that Doe ex Dem. 
Jesson vs. Wright has been acquiesced in. Sugden says: 

~The arguments of Lord Eldon and Lord Redesdale have 
sometimes been thought not sufficiently full for such a case”. 
“The Judges of B. R., it was understood, thought that the 
Judges ought to have been required to attend the hearing”’.— 


(Sug. Law of Pow. 251, Note 1.) The Judges of the King’s 
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Bench, at the time its decision, in this case of Jesson vs. 
Wright, was overruled by the House of Lords, were Abbott, C. 
J., Holroyd, Bayley and Best, men of learning and ability. 
None of them was called upon by the House, to support the 
decision; but the case seems to have been entrusted to the le- 
gal hands of Lords Eldon and Redesdale, two Equity Lawyers, 
although the question involved in it, was eminently a purely 
legal one. Such an one as an Equity Lawyer—a Chancellor, 
in older times would hardly have felt himself competent to de- 
cide; but would have preferred to send for decision to a Court 
of Law—perhaps to that very Court of King’s Bench, whose 
decision of it, in this case, was overruled by Chancellor influ- 
ence—the influence of these two Equity Lords. 

And the Courts have not followed it. In Weleoxr vs. Bel- 
laers, (Turn. & R. 495,); Right vs. Creber, (5. Barn. § C. 
886); and North vs. Martin, (6 Stim. 266); and perhaps in 
Greenwood vs. Rothwell, (6 Mann. 3° Gran. 628,) to all of 
which I have referred in another place, they have as good as 
overruled it. So they have in Lees vs. Mosley, (1 You. & 
Doll, 589.) 

And Parliament has, to a considerable extent, done the 
same, in the Statute of 1853, (8 and + Will, 4, C. 106,) which 
provides that when any land shall be divised to the heir of the 
testator, such heir shall be considered to take as a derisee, and 
not by descent : and the Statute of Wills of 1837, which de- 
elares that the words, “die without:issue”; and similar ones. 
shall be construed to mean a failure of issue in the life-time, or 
at the time of the death of the person referred to,-and not to 
mean an indefinite failure of his issue; unless a contrary  in- 
tention shall appear by the will, by reason of such person hay- 
ing a prior estate-tail: or of a preceding gift being without 
any implication arising from such words, a limitation of an es- 
tate-tail.to such,person, or issue, or otherwise. (1 -Jarm. 68. 
2 do. 763.) 

The English, decisions, therefore, which Georgia adopted. 
were those of which Shelly's case and Doe ex Dem. Long vs. 
Laming, may be taken as the representatives—there being no 
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sufficient reason from any subsequent English decisions, to say 
that these are not true exponents of the Law. And in accor- 
dance with this view, have been the decisions of the Courts of 
Georgia. 

By those decisions, very slight ‘ super-added” words to the 
word heirs, have been held to be sufficient to make that word 
a word of purchase. In Cariton vs. Price, the words were, 
IT give and bequeath to my son, Robert W. Carlton, during 
his natural life, and at his death, to the lawfully begotten Jeirs 
of his body, the following property: Aggy, a woman &e¢.— 
Nevertheless, if the suid Robert W. Carlton shall die without 
an heir, then it is my desire that the above described and 
named negroes, and their increase, be sect free at his death”. 
(10 Ga. #2. 496.) In this case, this Court seized hold of the 
words, “at his death”, to control the legal effect of the words, 
“lawfully begotten heirs of lis body’. The Court say, “The 
bequest is restricted to such heirs of her son Robert, as might 
be in life, and capable of taking the property at jis death ; 
because she makes a final disposition of the property at his 
death, if no heirs of his body to take at that time, not at any 
indefinite period of time, after the death of her son Robert, 
who was the first taker”. 

This reason equally exists, in the case of Nelson’s deed.— 
By it, the negro and her increase, at the death of the daugh- 
ter and son-in-law, were to be equally divided between the 
heirs of the daughter’s body, and for their own use, in fee 
simple. Here was a_ final disposition of the whole property, 
at the death of the first takers; and that, too, not (on a fail- 
ure of second takers,) by a limitation over to third takers, but 
by a limitation to the second takers themselves, in fee siniple. 

Soin Atwells’ Ex’rs. vs. Barney, (Dudley R. 207,) John 
Atwell gave a negro woman to his daughter, Ellender, when 
she married ; if she lived single, his executors to hire out the 
negro, and his daughter, Ellender, to receive the benefit there- 
of—after her death, if no lawful issue, to be divided amongst 
his children. The convention of Judges held the will to cre- 
ate no estate-tail; and the decision was put upon the same 
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ground as that upon which the decision in Car/ton. vs. “Pri 1ce 
was put, viz: the controlling influence which the words, ‘‘af- 
ter her death” had upon the words, “if no lawful issue” 

Besides Carlton vs. Price, there are quite a number of other 
cases, involving similar questions, decided by this Court, and 
with that case, they have all a general harmony. 

If, therefore, Georgia adopted any of the English decisions, 
having a bearing upon such questions as this, which arises on 
the deed of Wm. Nelson, they were such of those decisions as 
were in existence on the 14th day of May, 1776, viz: such as 
Shelly’s case, and the case of Doe ex Dem. Long vs. Laming ; 
and according to those decisions, the defendants in error would 
take as purchasers, even if the property were realty. 

The property, however, is personalty; and in the decisions 
of the English Courts, in reference to personalty, there ‘is no 
conflict. The cases of Jacobs & Wifevs. Amyatt and others, 
and of Knight vs. Ellis, speak the unvaryig voice of these 
Courts. What these cases speak, therefore, is what Georgia 
adopted as to personalty, if she ass i any English Law o 
the subject at all. 

Be the property, in the deed of Nelson, therefore, realty or 
personalty, a Court of Georgia must say the defendants in er- 
ror take it as purchasers. 

But did Georgia adopt any of the English decisions at all, 
on this subject? Did Georgia adopt the rule in Shelly’s case ? 
and the rule in reference to personalty, growing out of the rule 
in that case ? 

In other words, were the rule in Shelly’s case, and the rules 
growing out of it, such laws as had been “ usually in force” in 
Georgia, on the 14th of May, 1776, and such as on the 25th 
of February 1784, were not “contrary to the Constitution, 
Laws, and form of Government” of Georgia, then existing ? 

The “ Constitution” then existing, viz: that of 177T, con- 
tained this section : 

“ LI. Estates shall not be entailed, and when a person dies 
intestate, his or her estate, shall be divided equally among their 
children. The widow shall have a child’s share or her dower, 
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at her option. All other intestate’s estates to be divided ac- 
cording to the Act of Distribution, made in the reign of 
Charles the Second, unless otherwise altered by any future Act 
of the Legislature’. (Mar. g Craw. 12.) 

In 1785, the Legislature declared the true construction of 
this section to be, that ‘“ When any person, whatsoever, hold- 
mg teal and personal estate, shall depart this life intestate and 
without will, the said estate, real and personal, shall be con- 
sidered as being altogether of the same nature and upon the 
same footmg ;'so that in case of there being a widow and chil- 
dren or child, they shall draw equal shares thereof, unless the 
widow, Ke. &c. (Wath. Dig. 313.) 

The meaning of this clearly is, that real property is to take 
the nature of personal, and not personal to take the nature of 
real. 

By the Act of 1782, for opening the Courts of Law in 
Georgia, (Watk. Dig. 254,) and more especially by the Judi- 
ciary Act of 1789, (2b. 891,) and all the subsequent Judiciary 
Acts, as well as by other Acts, realty was also put upon the 
same footing as personalty, with respect to liability to satisfy 
judgments agamst the owner. 

Lands, equally with goods, had been subjected to attachment, 
from the earliest colonial times, viz: from 1761. (/6. 67.) 

*¢ And in cases of inter-marriage, since the 22d day of Feb- 
uary, 1785, the real estate belonging to the wife, shall become 
vested in and pass to the husband, in the same manner as per- 
sonal property doth”. (Pr. Dig. 225.) 

In 1799, and again in 1805, the Legislature passed Laws 
by which executors and administrators are directed to make 
titles in performance of the condition, in bonds for title, to 
lands executed by their testators or intestates. This shows 
that the Legislature considered the ttle to land to be in execu- se 
tors and administrators, and not in the heirs or next of kin. a 

he inference from this section of the Constitution of 1777, ; 
and from these Acts of the Legislature is, that in Georgia, at 
the time of the adopting Act, realty with respect to descent 
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and distribution, as well as to most, if not to all other things, 
had the nature of personalty. 

In England, we have seen that the rule in Shelly’s case 
does not apply to personalty, but only to realty; and why is 
this? Because there, as to descent and distribution, the na- 
ture of realty is different from that.of personalty.. Realty 
descends to and vests in the heir. Personalty passes to and vests 
in the executor or administrator; and from him it is distribu- 
ted to the next of kin, or applied to the payment of debts or 
legacies. But in any case, the ¢/t/e is in him, and has to come 
from hin, before it can go to any body else. 

This being so, in a gift of personalty to A. for life, with re- 
mainder to his heirs, it is impossible, in England. to hold that 
the persons meant by the word heirs take by descent. They 
must take, if they take at all, as purchasers. They cannot 
take as heirs. “An heir is he upon whom the law casts the 
estate, immediately on the death of the ancestor: and an es- 
tate so descending to the heir, is called an inheritance”. (2 
Black. Com. 201.) If the estate be personalty, the Law does 
not cast it upon the heir, but upon the personal representative. 

And what, in this respect, is true of personalty in England, 
must, it would seem, in Georgia be true, of both personalty 
and realty. 

If this be so, and speaking for myself, I strongly incline to 
think that it is, then the rule in Shelly’s case was not adopted 
by Georgia. At the time of the Adopting Act, that rule was 
one which was contrary to the Constitution and Laws then ex- 
isting im the State. 

If, however, the effect of the section of the Constitution, 
and of the parts of the Statutes to which I have referred, was 
not sufficient to prevent the adoption of the rule in Shelly's 
case, it was certainly sufficient to make the word ‘heirs’ in 
that rule more manageable—to make it more controllable by 
other words. 

This word, in the plural, is a very stubborn one, in the Eng- 
lish Law. According to that Law, ‘male issue shall be ad- 
mitted before female’; and “ where there are two or more 
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males, in equal degree, the eldest only, shall inherit. (2 
Black. Com. 212; 214.) The word heirs, in the plural, there- 
fore, means a series of single, isolated persons, living m_pe- 
riods of time different, if successive and contiguous—a series, 
therefore, none of whose units can take jointly, or take dis- 
tributively, or take in common. 

This being the legal import of the word, if land be given to 
A. for life. with remainder to the heirs of his body, jointly or 
egually ic be divided among them, or as tenants im common, 
the gift cannot, without the doing of great violence to the 
word ‘heirs’, be so construed as to create a joint tenancy, ora 
tenancy in common, or separate tenancies. The word has te 
be made to mean certain persons, who are at least contempora- 
ries. and who cannot, therefore, be heirs. Construction has to 
make the word hens import non-heirs. ‘To do this, it must ap- 
ply to the word a great degree of force. Force is to be de- 
rived from ‘super-added’ words. To effect the object, there- 
fore, these must be strong. 

In Georgia, on the contrary, the word heirs is one which 
may be easily controlled. It is one which has not the kind of 
meaning which it has in England. It does not mean persons 
upon whom “the law casts the estate, immediately on the 
death of the ancestor’. In Georgia, upon tle death of “ the 
ancestor’. the law casts the estate immediately upon nobody ; 
or if upon anybody, upon the personal representative. And it 
casts it upon him, to be administered, (if there are no debts to 
be paid,) by distribution, to all of the next of kin of the de- 
ceased, in equal degree. This is the general rule. In Geor- 
gia, therefore, the word heirs means distributees ; and the 
word distributees means all the next of kin. Now, of persons 
constituting next of kin, there is always, potentially, a plural- 
ity, contemporancously existing. Therefore, there is, in Geor- 
gia, always persons answering to the legal meaning of the term 
‘hens’, who may take jointly, or severally, or in common.— 
Hence, to construe the term so as to make those meant by it 
so take, is to do no violence to it whatever. 

But certainly it is mot to do much violence to the term. The 
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expression, “heirs of the body of A’, encludes within its 
meaning all the children—all the descendants of A. living at 
his death. These,.it undoubtedly includes. Admit that it m- 
cludes others—that it includes all the descendants of these 
descendants, still, to restrict a word extending to many partic- 
ulars, to some only of those particulars, does net require the 
exertion of so much force, as it does to make a word, signify- 
ing many particulars, cease to signify any of those particulars, 
and instead signify other and different particulars. 

Therefore, to restrict the words, heirs of the body of A., to 
descendants of A., living at his death, in Georgia, requires a less 
force of super-added words than it docs in England. In Eng- 
land, according to the conclusion to which we came, it does 
not require a greater force to do this, than is supplied by the 
words, ‘‘ equally to be divided among them’. Why then, in 
Georgia, should more be required than is furnished by words 
which say the estate is to be to A. for his life’ I confess I 
do not see why. I strongly incline to think, that more is not 
required ; and several other considerations help to give me this 
inclination. 

1. Legislative interpretation. The Act of 1821, for con- 
struing conveyances, &c., (Pr. Dig. 246,) in its seeond sec-' 
tion, declares, that “ All gifts, &e., hereafter made, &c., shall 
be held and construed to vest in the person or persons to whom 
the same are made or executed, an absolute, unconditional fee 
simple estate, unless it be otherwise expressed, and a less cs- 
tate mentioned and limited in such gift”, &. It is true, this 
is in terms prospective only; but still, it, as well as the whole 
Act, is solely for construction—for interpreting what itself was 
not to be changed ; is a protest against a sort of construction 
which was prevailing—a sort by which, according to the Pre- 
amble of the Act, ‘The intent of parties to contracts and 
conveyances, is often defeated and great injustice done”’. 

The Act, therefore, is evidence that the Legislature consid- 
ered the prevailing kind of construction wrong, and another 
sort right, viz: that which should make a conveyance vest in 
the person te whom it might be made a fee simple, wnless it 



















































COLUMBUS, JANUARY TERM, 1854. 083 


Eli Tucker and Reuben Tucker vs. Dennis Adams and others. 








were ‘otherwise expressed’, “and a Jess estate mentioned 
and limited’. Of course this implies, that if a Jess estate were 
‘“‘mentioned and limited’, then that was to be considered as 
meant. 

Now, in a gift to A. for life, remainder to the heirs of his 
body, a /ess estate than an estate-tail 7s mentioned. 

2. The Constitution, Laws and form of Government estab- 
lished in Georgia, at the time of the Adopting Act, if they 
spoke any one thing more than another, spoke this, that men 
ought to be allowed, more than they had been, to do as they 
please ; that private liberty is a good thing; and therefore, 
that every construction should rather be in favor of such lib- 
ty than against it. 

It follows, that a private man’s wishes, intentions, were to 
be held sacred, unless clearly against Law. 

Now, when a man gives an estate to A. for life, with re- 
mainder to the heirs of his body, is it elear that he intends 
something forbidden by Law, an estate-tail? Rather, is it not 
pretty clear, that he intends what is not forbidden by Law, an 
estate for life only in A., with remainder to others, as pur- 
chasers ? 

3. Especially when we remember, ‘“ That if the words will 
bear two senses, one agreeable to, and another against Law, 
that sense shall be preferred, which is most agreeable thereto’. 

4. The Act in relation to the limitation over, of estates, pass- 
ed this year, 1854. 

This Act declares, that limitations over, ‘after the death of 
the first taker, upon his or her dying without heirs”, &e., “shall 
be held’’, &e., ‘‘to mean a definite failure of issue ; that is to 
say, 2 failure of issue or heirs, at the time of the death of the 
first taker’. 

This implies, that the word heirs, in the expression “ dying 
without heirs’, is to be understood, in the sense of children or 
descendants, living at the time of the death of the first taker ; 
and further, that if at that time, there be such children or de- 
seendants living, they shall take as purchasers. 

Now this Act, equally with the Act of 1821, is an Act of 
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mere construction—is a legislative declaration of what the 
Legislature deems the Law already to be. 

Upon the whole, therefore, Iam not satisfied that Georgia 
ever adopted the rule in Shelly’s case. 

3. If she did, it is not worth while to prosecute the inquiry, 
as to whether she has modified the rule by legislation, subse- 
quent to the adoption. That has already been sufficiently done 
for these cases. 

The general conclusion is, that the defendants in error take 
as purchasers; and that the judgments of the Court below, so- 
declaring, ought to be affirmed. 





No. 73.—JeREMIAH Wycuk, plaintiff in error vs. MarrHew 
H. Myrick, defendant in error. 


[1.] By Organic Legislation, this Court is required -to hear and determine 
upon matters contained in the transcript of the record, and not otherwise”. 
And when the Clerk of the Court below appends his certificate to that 
transcript, to the effect that it contains a true exemplification of the record, 
in the case sent to us, upon the hearing before us, such record must be re- 
ceived as presenting the case correctly. 

[2.] An admission, made by a principal, after the relation between hint @nd 
his surety has-terminated, is not binding on the security. But this rule does 
not apply to a case where one who has held the office of Sheriff, is ruled 
for misconduct, or neglect of duty, while in office, and the rule-is made abso- 
lute, against him, because he fails to appear'and show cause why it should not 
be done. The liability of his securities is there fixed, not by the Sheriff's ad- 
mission, but by his failure to account for misconduct or neglect of duty, 
while he was in office. In such case, too, asthe Law continues the respon- 
sibility of the Sheriff to a rule, after his term has expired, the rélation of 
principal and surety is continued between him and his securities, guoad the 
transaction in which le is made responsible. 

[3.] The liability of, the Sheriff for 20 per cent. interest on the amount col- 

lected by him, when fixed by a proceeding under the Act of 1841, being, as 

it were, in the nature of « judgment, and not strictly of a penalty, as for 
contempt: must be considered as one of the incidents to the contract, when 
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bond was given by himsclf and sureties; and an action on said bond, for 
the same, may be maintained against the principal and said sureties. 


Debt on bond. In Marion Superior Court. Tried before 
Judge Iverson, August Term, 1853. 


Cullen R. Lockett, as Sheriff of Marion county, gave bond, 
with Jeremiah Wyche, as one of his sureties. Matthew HL. 
Myrick brought suit and obtained judgment and execution 
against Sarah Estes, in the Inferior Court of Marion county, 
which execution was placed in the Sheriff’s hands for collec- 
tion. Subsequently, the court-house of Marion county was 
burned, and with it, many of the papers and records of the Infe- 
rior Court. At the November ‘erm, 1848, of the Inferior Court 
of Marion, 2 copy-declaration, process, confession of judgment, 
judgment and fi. fa. in the case of Myrick vs. Estes, being pre- 
sented to the Court, the following order was passed: “ It appear- 
ing to the Court that the foregoing is, in substance, a copy of an 
original writ, judgment and execution, that is lost, or destroyed 
by fire, when the court-house in said county was burnt: Or- 
dered, that the said copy be established, in lieu of the original, 
so lost, as aforesaid, and that the same be taken, held and ex- 
ecuted, as and for said originals, so lost’. No entry of ser- 
vice, by the Sheriff, appeared in the copy established, 

At November Term, 1844, a rule 27s? was taken against 
Lockett, former Sheriff, requiring him to show cause, at the 
next term, why he should not pay over the amount of the fi. 

fa. of Myrick vs. Estes, collected by him. At May Term, 
1844, no cause being shown, a rule absolute was granted 
against the Sheriff, requiring him to pay over the amount of 
the fi. fa. immediately, with the additional sum of 20 per cent 
per annum, from the date of his notice of his liability. 

The present action was for the use of M. H. Myrick, against 
Jeremiah Wyche, one of the suretics of Lockett on his official 
bond. Qn the trial, the plaintiff offered, iu evidence, an exem- 
plification, under the seal of the Inferior Court of Marion 
county, of the case of Myrick vs. Mstes, showing the pa pers 
VOL. xiv. T4 
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established as aforesaid, and the order establishing them, as 
above set forth. To this, counsel for Wyche objected, on the 
ground that the order established no process, service or confes- 
sion of judgment, and that the judgment was therefore void. 
The Court overruled this objection, and defendant excepted. 

The Court charged the Jury, that the rule absolute, against 
the former Sheriff, was presumptive evidence against the sure- 
ty ; and that unless such presumption had been rebutted, they 
must find for the plaintiff interest on the principal sum, at the 
rate of 20 per cent. per annum. To this charge defendant 
excepted. 

Defendant’s counsel asked the Court to charge, that if the: 
declaration and process, in the case of Myrick vs. Estes, had 
never been served, then they must find forthe defendant. The 
Court refused so to charge, and defendant excepted. 

Defendant’s counsel requested the Court to charge, that.the 
order of the Inferior Court, establishing the original writ, judg- 
ment and execution, was no evidence of there ever having been 
a verdict or confession of judgment; and that if there was no 
such verdict or confession, the Jury must find for defendant. 
The Court refused so to charge, and defendant excepted. 

Other exceptions were filed, but on these alone has error 


been assigned in this Court. 


Bianrvorp & Crawrorp and BR. 1. Worre., for plaintiff 


in error. 
B. Hii., for defendant in error. 


Judge Bennine having been formerly of counsel in this 


ease, did not preside. 
By the Court.—Srannes, J., delivering the opinion. 
[1.] It is first insisted, m this case, that the order of the In- 


ferior Court, establishing the record, in the case of Matthew 
H. Myrick vs. Sarah Hetes, whieh had been destroyed by the 
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burning of the court-house, was no evidence against Wyche, 
the security; inasmuch as the judgment was void, there bemg 
no process attached to the writ, and no verdict or confession of 
judgment. 

We find by that order, that the original writ, judgment and 
execution, are therein recognized as having been lost, and a 
a copy thereof was thereby established. If it were necessary, 
we think that in such a case, it might very properly be intend- 
ed, that by original writ, petition and process were meant, as 
they usually go together in our practice ; and thus, the process 
might be shown to have been established. 

But we place the point upon another and more satisfactory 
ground. By the Act organizing this Court, we are required 
“to hear and determine upon matters contained in the trans- 
eript of the record, and not otherwise”. On looking to that 
source, upon which we are thus made to depend for the facts, 
we find that the order of the Court to which we have referred, 
is preceded by a petition, process and confession of judgment, 
judgment. fi. fa., levies, &e., and the Clerk who sends this re- 
cord to us, certifies that it contains a true exemplification from 
the record of his Court in the case of Matthew H. Myrick vs. 
Sarah Hestes. We must now receive the record, as showing 
that process was issued, and also confession of judgment. And 
as to these, the point is thus settled. 

It is true that no return of service, of the petition and pro- 
cess, in that case, appears, by the record, to have been made. 
But this defect is cured, after confession of judgment, (which 
is tantamount to a verdict.) (4 Anne, ch. 16, see. 2. 1 Ch. 
Pi. 723. Tidd. Pr. 927.) And especially by virtue of the 
Statutes of Jeofails. (Tidd. Pr. 923. Wilson vs. Nichois, 
16 Shep. 566. Smith and another vs. Taylor and Wife. 11 
Gia. 20. i 

{2.] The next position assumed by plaintiff in error is, that 
the order absolute against the Sheriff, (Lockett,) was not prop- 
er evidence to bind Wyche, the security, because it rested on 
an admission of the principal, after his term of office had ex- 
pired ; and no admission made by such principal, after the rela- 
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tion between them, of principal and security has terminated, 
should be allowed to bind the security. 

The principle stated in the latter part of this proposition, 
may be conceded, as a general rule, to be correct ; but it is not 
applicable to this case, for two reasons: 1. The rule was not, 
in point of fact, made absolute by virtue of the Sheriff’s ad- 
mission, but because of his failure to appear and show cause 
for what otherwise appeared official delinquency, occurring 
while he was regularly in office, and the relation of principal 
and security, was confessedly subsisting between himself and 
Wyche. 2. By our Law a responsibility of this officer to the 
‘Corder and rule of the Court”, as to all matters pertaming to 
the discharge of his duties while in office, continues after the 
term of his office has expired. We are inclined, therefore, to 
hold that the relation of principal and surety continues between 
the Sheriff and his securities, in the case of such a proceeding 
against him, gwoad that transaction. 

[3.] The habilty of the Sheriff tor 20 per cent. on the 
amount collected by him, was not created by the rule absolute, 
as supposed, and is not, therefore, in the nature of a penalty, 
(as for contempt,) for which the surety is not responsible. 

The liability in this case has been fixed by a proceeding, un- 
der the Act of Dec. 11th, 1841. That Act declares, ‘ that 
from and immediately after the passage of this Act, that when- 
ever a rule absolute shall be obtained against any Sheriff, Cor- 
oner, Justice of the Peace, Constable, Clerk of the Superior or 
Inferior Court, or Attorney at Law, for the payment of mo- 
ney, when such money shall not be promptly paid, that such 
demand shall thereafter draw an interest, at the rate of 20 per 
cent. per annum’.  (Cobb’s N. D. 579.) By this Act itis ob- 
vious that the Legislature has, as it were, given to the rule ab- 
solute, in such a case, the character of a judgment, which is to 

‘bear interest at the rate of 20 per cent. &c. The Act does not 
provide, that upon the Sheriff failmg promptly to pay, he shall 
be punished by having to pay such amount of interest, or that 
“he shall be compelled to pay the same’’, &c.; but it declares 
that thereafter, “such demand shall draw an interest, at the 
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sate of 20 per cent. per annum”. The payment of this inter- 
est, therefore, is made an incident of Law, and cannot, proper- 
ly, be considered alone in the character of a penalty, for offi-* 
cial misconduct. 
The liability which is thus cast upon the principal, by effect 
ef Law, must be considered as one of the incidents:to the con- y 
tract, when bond was given by himself and sureties, for his pro- 
per discharge of official duty. 
Judgment affirmed. 


No. 74.—James H. Raney, plaintiff in error, vs. Jonn N. 
McRak, defendant in error. 


§i.} Where the judgment ig entered up for a larger amount than the verdict 
er confession, the irregularity may be cured, provided the plaintiff wal 
remit the excess. 


¥2.} In England, if suit he brought upon a joint contract, if both parties are 
alive und within the realm, they must both be sued; and judgment cannot 
Se rendered against one, until the other is prosecuted to out/awry—aliter in 
ahis State, under the Act of 1820. 


43.] A defect, apparent on the record, and which would be good in arrest of 
judgment, is no ground for setting aside the judgment. eleven years after 
ats rendition. 


Ja] Parties, by consent, express or implied, cannot give jurisdiction to the 
Court, a8 to the person or the subject-matter. It may be waived, how- 
ever, as to the person, so far as the rights of the parties themselves are 
weneerned ; but not so as to prejudice third persons. 


4%. ] The omission to allege, in the declaration, that the defendant resides in the 
county where the suitis brought, is amendable ; may be waived by plead- 
ang to the merits; iscared by verdict or confession; is not good in arrest of 
jodgment; and cannot he made available in the Supreme Court. 


Motion to setaside judgment. Stewart Superior Court. De- 
«ision by Judge Iverson, October Term, 1853. 
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In March, 1840, John N. McRae brought suit in Stewart 
Inferior Court, against James H. Raney and William V. Ra- 
hey, upon a joint contract. The declaration did not allege 
that either of them resided in the county. The Sheriff re- 
turned service upon James H. Raney ; and immediately below 
this service, was this entry: ‘“‘ William V. Raney not served, 
April 14th, 1840. ———— Sh’ff”; without the name of the 
Sheriff. James H. Raney appeared, and pleaded the general 
issue and payment. Upon the trial, he confessed judgment, 
and appealed to the Superior Court. In that Court, at No- 
vember Term, 1842, James V. Raney again confessed judg- 
ment to the plaintiff. 

At April Term, 1853, James V. Raney moved the Court to 
vacate and annul the judgments: Ist. Because the suit was 
on a joint contract, and Wm. V. Raney not being served, and 
no proper return being made as to him, the suit abated and 
the judgment was void. 2d. Because the judgment confessed 
was for $221 ,2°,, and the judgment entered, is for a larger 
amount, viz: 221 ,§3,. On motion of plaintiff's counsel, 2 re- 
mitter was entered for the excess, and the motion to vacate the 
judgment refused. This decision is assigned as error. 


Tuomas & Downing, for plaintiff in error. 


M. J. WELBOoRN, for defendant in error. 
By the Court.—Lumpx, J., delivering the opinion. 


An action of assumpsit was brought in the Inferior Court ot 
Stewart county, in 1840, by John N. McRae, against James 
H. Raney and William V. Raney, on a joint note of the de- 
fendants, for $221 ,83,. It was not alleged, in the writ, that 
either of the defendants resided in the county. James H. 
Raney alone was served. Immediately following the endorse- 
ment of service, on the declaration on James H. Raney, by 
Robert Reeves, Sheriff, is the entry: “Wm. V. Raney not 
served, 14th April, 1840”; the Sheriff’s name not being sub- 
scribed. 
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James H. Raney, the defendant who was served, appeared 
and filed the plea of the general issue and payment; and at 
the trial term, confessed judgment for the debt, with cost of 
suit. [Le entered an appeal, in his own name, to the Superior 
Court, giving one Bryant Ross, as his security. On the ap- 
peal trial, in July, 1842, he again confessed judgment for the 
whole amount of the plaintiff's demand. 

At April Term, 1853, James H. Raney moved the Court to 
vacate the judgment rendered against him, because he and 
Wm. V. Raney were sued together, as joint obligors, and he 
alone was served, and that his co-defendant was not served; 
nor did the Sheriff return as to him—that he was not to be 
found. And further, because said judgment was entered up 
for.a sum, other, and different, and greater, than the confession 
was for. 

F1.] As to the variance between the judgment and the con- 
fession, of 60 cents, that is cured by the remitter voluntarily 
entered by the plaintiff, and requires no further notice. The 
maxim de minimis, if ever to be invoked, should be applied 
on this occasion. 

f2.] In England, in a suit upon a joint contract, if the facts 
do not appear from the plaintiff’s writ, that the other joint 
contractor is within the realm and in life, the defendant must 
bring it before the Court by a plea in abatement. If, how- 
ever, the facts are disclosed by the plaintiff himself, that the 
other joint contractor is alive and within the jurisdiction of the 
Court, then the defendant may demur, move in arrest of judg- 
ment, or take advantage of the defect by writ of error. Then, 
to avoid the consequences, the plaintiff is compelled to prose- 
cute the other joint defendant to outlawry. (1 Chitty’s Pl. 
top p. 21, marg. 29. 1 Saunders’ Rep. 290, 291, note.)\— 
The Statute of this State, of 1820, was intended to relieve: 
parties, plaintiffs, trom this proceeding ; and in lieuof it, it pro- 
vides that if the Sheriff returns that the other joint contractor 
is’ not to be found, the plaintiff may proceed against the party 

served. (Cobb's Digest, 484,-'5.) 
In the case before us, it appeara that both of the joint con- 
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tractors are alive, for both are sued. It not being alleged, 
however, in the declaration, that either of the defendants lives 
in the county where the suit was brought, it may be ques- 
tionable whether the onus is not upon the defendant, to show, 
by his plea, that the defendant not served, is alive and suable. 
But waiving this point, and adopting the suggestion of Law- 
rence, J., in Smith vs. Torrance, (2 Taunton Rep. 256,) that 
persons sued as living, are’ presumed to continue alive: and 
passing by the further fact, that the appearance of James If. 
Raney and pleading and confessing judgment on both trials, 
both Courts, may amount to a waiver of want of any pr alia 
return as to William V. Raney, we come to the inquiry: 

First. As to the judgment rendered in this case. Is it void 
or voidable only? It is not a void judgment. The Court 
which gave it, had jurisdiction both of the person of the de- 
fendant, and the subject-matter of suit. And the defendant, 
against whom the judgment was rendered, was legally served. 
_ It is an erroneous jadgment only ; and the error is one whiek 
could have been taken advantage of, by motion in arrest of 
judgment. None was made. Is the motion of 1853, clevem 
years afterwards, to set aside the judgment, not for want af 
service of the other joint-contractor, or of jurisdiction in the 
Court, anything else, in effect, but a motion in arrest of judg- 
ment ? 

But the defendant comes too late for this purpose. He had 
his day in Court. Why did he not avail himself of it? Te 
countenance a practice like this, would be to encourage the 
grossest laches: Parties die; witnesses dic or move off; and 
yet, at this late day, itis proposed to vacate a judgment fora 
defect apparent upon the record, and which would have beem 
good in arrest of judgment at the time it was rendered, éleven 
years previously. And this, too, at the instance of a party 
who had been regularly sued and served, and who pleaded to 
the merits, and confessed judgment on_ both trials. 

[3.] If the error complained. of, was not apparent on the re 
cord, and consequently not good in arrest of judgment ; or if 
the party had not been ‘nk and consequently, frou¥ this or 
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other cause, had not had his day in Court, the rule would be 
different. 

{4.] But itis further insisted, that this judgment isa nullity, 
for want of jurisdiction in the Court to give it. And this ex- 
ception is founded on the fact, that this declaration does not 
aver that the defendants resided in Stewart county. 

Parties cannot, by. consent, whether express or implied, con- 
fer jurisdiction over the subject-matter. Titles to land must 
be tried in the Superior Court, and in the county where they 
lie. But it is otherwise as to the person. The provision in 
the Constitution, fixing the residence of the defendant, as the 
place of trial, guaranties a personal privilege, which may be 
waived, so far as the rights ef the parties, themselves, are con- 
cerned; but not so as to prejudice third persons. And I speak 
what I know, when I say that the opinion of this Court, m 
The Ceniral Bank of Georgia against Gibson, (11 Ga. Rep. 
453,) was not intended, nor so understood at the time, to be in 
conflict with this principle. At the close of that case, my 
Brother Nispevr puts that decision upon the proper ground.— 
He says: ‘The Bank is a publie corporation—its funds belong 
to the State—all the people are interested inthem. The Leg- 
islature has made it suable at Adilledgeville. Reasons of pub- 
hie policy require, that it should be sued there alone, which rea- 
sons do not apply with the same force to individuals”. It was’ 
for the reasons thus stated, that this Court held, that the Bank 
could not waive jurisdiction, and submit to be sued in Muscogee, 
instead of Baldwin county. 

[&] Besides, the omission in the plaintiff’s writ was amend- 
able at any time. It was waived by pleading to the merits; it 
is cured by the confession of judgment. It would not be good, 
on motion, in arrest of judgment; it cannot be made available 
in this Court. 


VOL. xtv. 75 
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No. 75.—Tur Inrertor Court, for the use of Davin L. Prrrs, 
Guardian, Xc., plaintiff in error, vs. Lemurt CHeErry, de- 
fendant in error. 


[t.] A ward, in Georgia, has the rght to choose his own guardian, on arriv- 
ing at the age of fourteen—subject to the right of the Ordinary to refuse 
his sanction, if the selection be unwise and improvident. 

[2.] The new guardian, however, cannot be appointed until the letters of the 
former guardian are revoked. 

[8.] To sustain a suit by the newly appointed guardian, upon the bond of the 
former guardian, in which a breach of the bond is alleged, in not paying 
over and delivering the property of the ward.to the plaintiff, some demand, 


by nim, should be proven. 


Debt, in Muscogee Superior Court. Decision by Judge 
Iverson, May Term, 1854. 


Lemnel Cherry was appointed, by the Court of Ordinary of 
Muscogee county, the guardian of Robert Cherry, a minor.— 
The minor removed to the county of Pulaski, and in that coun- 
ty, upon his arrival at the age of 14 years, made choice of Da- 
vid L. Pitts as his guardian, who was appointed by the Ordi- 
nary of that county, and gave bond as guardian. At May 
Term, 1850, of the Court of Ordinary of Muscogee, a rule 
nisi was granted, reciting the appointment of Pitts as guar- 
dian, and charging the default of the former guardian, Cherry, 
in not making returns; and calling upon him to show cause, 
at the July Term, why his letters of guardianship should not 
be revoked. No cause being shown, at July Term, 1850, the 
letters of Cherry were revoked, and set aside. 

In April, 1851, the Inferior Court, for the use of Pitts, 
as guardian, ‘brought suit against Lemuel Cherry, on his 
bond, alleging the foregoing facts ; and for breach of his bond, 
charged simply the receipt of a negro, notes, and various sums 
of money, for which he had failed to account. No demand. was 
averred. 

On demurrer, the Court dismissed the declaration, and. that 
decision.is assigned as error. 
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Judge BennrNG, having been of counsel in this case, did not 
preside. 


Downin@, for plaintiff in error. 
Jones & Jones, for defendant in error. 
By the Court.—Starnes J. delivering the opinion. 


[1.] By analogy to the Common Law rule, which was estab- 
lished in cases of guardianship, in socage, it has been settled, 
generally, that a minor may choose his own guardian, at the 
age of fourteen. (Co. Litt. 123. 1 Black. Com. 461.) We 
are prepared to admit this rule as of force in our State, with 
the qualification, that this discretion may be so far controlled 
by the Ordinary, that he may refuse his sanction to an unwise 
or improvident selection. 

[2.] We accordingly think, that the infant, in this case, had 
the right to make choice of his guardian when he did. This 
right, however, has not been exercised in the proper way. 

In such a case, the new guardian cannot be appointed until 
the letters of the first guardian are revoked. There would be 
two guardians of the person and property at the same time, 
each appointed to the exclusive right to controle the same, and 
by Ordinaries of different counties. This result must ensue, un- 
less the letters of the first guardian are revoked before the 
other is appointed. > 

If the ward resides in a different county from that in which 
the guardian, whom he wishes removed, (as in this case, ) was ap- 
pointed and lives, he must bring to the notice of the Ordinary 
of that county, the fact of his desire to exercise his right, and 
choose a different guardian, when the first appointment may 
be revoked, and the guardian of his choice may then be ap- 
pointed in the county of his residence. 

The course prescribed is absolutely necessary, in order to 
prevent a conflict of jurisdictions, of official acts, and of con- 
duct, on the part of the persons appointed. 

In this view of the subject, David L. Pitts was not properly 
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appointed guardian; nor were the letters of Lemuel Cherry 
revoked in the proper way. 

[3.] We are also of opinion, that in a suit like that at bar, 
it would be better that some sort of demand should be made by 
the newly appointed guardian, for a delivery, to him, of the 
property belonging to the ward. 

Unless this be done, and refusal ensue, we think there may 
be difficulty in making proof of a breach of the bond by the 
defendant, in not delivering the property and accounting with 

‘the plaintiff. | 

Judgment affirmed. 





No. 76.—Joun MEatine, plaintiff in error, vs. Joun Pace 
and others, defendants in error. 


[1.] Has not the Governor, alone, under the Constitution, the power to fill a 
vacancy, in the Clerkship of the Superior Court? And are the Acts of 
1826 and 1842, conferring this right upon the Inferior and Superior Courts, 
unconstitutional and void? Quere? 

[2.] The several Courts of this State have the power to adjourn, from day to 
day, or for a longer time, to suit their own and the public convenience, 
without a Clerk; and an interregnum, in the office of Clerk, would not de- 
prive the Courts of this right. 

[{3.] The presumption against the completeness of a will, arising from a clause 
of attestation, without witnesses, may be rebutted by any extrinsic evi- 
dence, whatever ; and proof, for this purpose, need not be restricted, alone, 
to the declarations of the testator. 


[4.] No form is necessary, in a will disposing of personal property. 

[5.] A will may be informal, yet complete ; or formal, yet incomplete. And 
the question, in every case, is not whether all is done which the law re- 
quires, but whether every thing has been done, which the testator. thought 
necessary. 

[6.] If it should appear that the testator intended to add forms which are un- 

necessary, still, the instrument will be bad, because unjinished. 
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[7.] The intention of the testator must not only be final, as to the dispository 
clauses of the will, but as to the execution alse. 

[8.] The presumption of Law is against a testamentary paper, with an attes- 
tation clause not subscribed by witnesses. The presumption is slight, pro- 
vided the instrument be perfect in all other respects: yet, it must be rebut- 
ted by some extrinsic evidence. 

[9.] To make a testamentary paper valid, the writer must have intended it to 
operate as a will, as it stood, without any further act, on his part, to com- 
plete it. 

{10.] Although a paper may have all the lega! requirements of a will, yet, if 
the testator, with a view to give it efficacy, has chosen to prescribe to him- 
self a special mode of execution, and afterwards fails to comply with these 
formalities, the inference is that he had not definitely resolved on adopting 
the paper as his will. 

{11.] The mere vague declarations of testators, that they have made their 
wills, can never serve, standing singly, to supply proof of due execution. 
[12.] The caveators being the next of kin, and as such, entitled to the distri- 
bution of the estate, if the will fails, the onus probandi is upon those who 

seek to divert the property from the legal course of descent. 


[13:] By the 57th section of the Judiciary Act of 1799, it is made lawful for 
the Judges of the Superior Courts to grant a new trial, wherever the ver- 
dict of the Special Jury is given, contrary to evidence and the principles of 
justice and equity, : 

[14.] By the recent Act of the Legislature “To regulate the granting of new 
trials, power is given to the Judges to exercise a sound discretion, in grané- 
ing new trials, where the verdict may be ‘decidedly and strongly againet 
the weight of evidence’”. Does this Statute repeal or restrain the old 
Law? Quere. 

[15] Ifthe verdict of the Jury be not only contrary to, but entirely without 
evidence to support it, of course a new trial will be ordered. 


Caveat to will. Tried before Judge Iverson, in Muscogee 
Superior Court, May Term, 1853. 


The points made in this case, are all included in the motion 
for a new trial, which was made upon the following grounds: 

Ist. Because, at the time of the trial of said cause, which 
was had on the 11th day of June, 1853, to wit: at said Term, 
the said Court was illegally held, and the proceedings at said 
trial had, were void for this, to wit: that on Saturday, the 14th 
day of May, 1853, said Court, being then in session, was-ad- 
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journed over till Monday, the 23d day of said May, that on 
Sunday, the 22d day of May, 1853, John R. Sturgis, the 
Clerk of said Court, died; that Monday, the day following, 
His Honor, Judge Iverson, attended at the Court House, in said 
county, with the Sheriff and others, and ordered the said Sher- 
iff to open Court, which he did, by proclamation; and after a 
short time, on account of the death of said Sturgis, His Hon- 
or again ordered said Sheriff to adjourn said Court, until the 
‘hour of 9 o’clock the next morning; that on the next morn- 
‘ing, said Court was opened according to adjournment, and there 
-being no Clerk, the said Judge then appointed Abraham B. 
Ragan as Clerk of said Court, for the time being; and after 
vemaining a few minutes, said Judge, Sheriff, and others, left 
the Court House, without adjournment, His Honor saying he 
‘would suspend business informally, and without adjournment, 
until Monday, the 6th day of June then next, at 10 o'clock, 
A. M. 


2d. Because said verdict was contrary to law. 

3d. Because said verdict was contrary to evidence. 

4th. Because said Court erred in refusing, when requested 
by caveator, to charge the Jury, that if the will propounded 
‘disposes of real and personal property, and has an attesting 
clause, but no witnesses, they must find against the will, as to 
the personal as well as the real property, unless the testator de- 
clared it as his intention that it should be good as to his per- 
sonal estate. 


The following is the brief of the evidence in behalf of Pro- 
pounders : 


-Testimony of Mrs. Mary Pace, in behalf of Propounders, 
by Interrogatories.—To the first interrogatory, she answers : 
She knows the parties. 


Second Interrogatory.—Please state whether you freely and 
fully sign the release hereto annexed, and whether, after sign- 
ing and sealing the same, you have any interest, either direct- 
ly or indirectly, in the event of this suit, or in the establish- 
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ment of the last will and testament of your late husband, Wil-. 
liam Pace, senior, deceased, or in his estate, with or without 
said will? 

Answer.—To the 2d interrogatory she answers: I freely 
and fully, of my own accord, sign the*release referred to. I 
have no interest, either direct or indirect, in the event of this 
suit; neither have I, in the establishment of the last will and 
testament of William Pace, lately deceased, ox in his estate, 
with or without said will. 

Interrogatory Third.—Please look upon the original paper 
hereto annexed, purporting to be the last will and testament 
of suid William Pace, senior, and state all you know about it? 

State in whose hand-writing it is, and whether you are ac- 
quainted with the hand-writing, from having seen the party 
write ¢ 

State if you know when and where it was written, and all 
the facts ard circumstances by which you are enabled to state 
the time and place ? 

Answer to Interrogatory Third.—I have examined the pa- 
per referred to, and know it to be the will and wish of my late 
husband, William Pace, senior, that his personal estate should. 
be bequeathed, as stated in said will. It isin the hand-writing 
of my late husband, and I know it to be the last will he made. 
The will referred to was written in the month of July or Au- 
gust—about the last of July or the first of August, in the year 
1850. It was written at his residence, in Muscogee county. 

Interrogatory Fourth.—Look, particularly, upon the inter- 
lineations in said will, and state in whose hand-writing they are, 
and all you know about their being made, and why they were 
made ? 

Answer to the Fourth.—I have examined said will, and the 
interlineations, and it is in the hand-writing of my deceased 
husband. I saw him write the name of Chany, in the place 
of Lany, whose name was first written in the body of the will; 
and he done it at my suggestion. After he had written the 
will, he called me up, (I was lying down,) and read it over to 
me, and wished to know if I was satisfied with it. I stated 
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that as Lany was old, I would prefer her to stay with the chil- 
dren, instead of being sent {0 Alabama, the place where Wil- 
liam Pace, Jr., resides, and requested him to do so; and he 
then made the erasure, and wrote the name of Chaney in lieu 
thereof; and as Lany wis old, and had been a faithful servant, 
requested, in his will, that his children should take care of her, 
after my death. 

Interrogatory £ifth.—Look upon the names of the negroes 
mentioned in said will, and siate if any of them, and which of 
them, were born since February, 1847, and when such negroes 


+ 


were born, and how you know the time when they were born ? 


aes p ae RES ee DLT, 
Answer to Interoaatory Fifth. 





The negro girl Chany was 
born in August, 1847: the negro girl Susan was born in the 
month of May, 1849. I know these facts from a private re- 
cord key 
also from the fact of the marriage of my grand-daughter, Nan- 


»t by my late husband, of the births of his negroes; 


ey Pace. 

Interrogatory Sizth.—Relate all you know or remember, in 
relation to said will, hereunto annexed, that will go to show 
that it is the last will and testament made by your husband, 
and that he was of sound and disposing mind and memony, 
when he made it ? 

Answer to the Sixth.—I know that the paper referred to, is 
the last will and testament of my late husband, from the facts 
stated in my answer to the fourth interrogatory ; and Lam fully 
assurred that at the time the willreferred to was made, my late 
husband was of a sound mind and memory, and well understood 
what he was doing; and from my long acquaintance with him 
and his individual affairs, he showed no want of his usual mem- 
ory, up to the time said wlll was made. 


CROSS INTERROGATORIES. 


First Interrogatory.—At whose instance or persuasion do 
you sign the annexed release, and what is the understanding 
under which you do so? State fully. 

Answer to the First.—I signed the release at the persuasion 
of no one, but of my own accord, as stated in my first answers. 
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There is no understanding with any person about signing the 
same. 

Second Interrogatory.—In whose hand, and where did you 
first, after his death, sce said paper writing, purporting to be 
the will of William Pace? How long after his death was it 
that you first saw said pape r writing? Did you see the same, 
or any part of it, written ! 

ye swer to the Second. ek days after the death of my 
husband, the will referred to was found in the desk of my late 
husband, and was. taken out, I think, by Jesse Cox, Esq., and 
a part was then read by him. I saw it wrote, as stated in my 
direct answer. 

Third e Tawa’ Vhy did said William Pace so dis- 
pose of property? Why did he not make all of his children 
equal in the division of it? What prejudice had he against 
the children of his deceased daughter, formerly wife of James 
G. Burt? Was he not desirous of putting them as nearly as 
possible upon the same footing with his other heirs ? What did 
he say about this, and when and how eame he to say so? 

Answer tothe Third.—William Pace, senior, my late; hus- 
band, made this disposition of his property, because it was’ his 
wish and will to do so. He had given others property‘before, 
and said he had given them all he intended to’ give them ; ‘he 
had no prejudice against the children of James G. Burt ; and 
it will appear, by reference to the annexed will, that they have 
received some ten negroes; and he considered them provided 
for, and said he should give them no more. 

Fourth Interrogatory. cae as said William Pace Mapoabl to 
prefer some of his children to others, and: if so, what ‘was the 
occasion of his dislike of the children of said daughter ? 

Answer to the Fourth.—I do not know that my husband 
was disposed to show any preference t@some of his children 
over others, neither was there any dislike, that I know of, te 
the daughters of Mr. James G. Burt, his grand children. 

Fifth Interrogatory.—When was the word “Chany” inter- 
lined in said writing? how long after the rest was written? 
and relate all you know to benefit caveator, &c. 
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Answer to the Fifth—I have already answered that ques- 
tion in my direct answers. I have stated fully all I know. 
her 
(Signed) | MARY % PACE. 


mark. 





RELEASE, ATTACHED TO INTERROGATORIES. 


Groraia, Harris County. 

These presents witness that I, Mary Pace, widow and relict 
of William Pace, senior, late of Muscogee county, deceased, 
do hereby, for the consideration of one dollar, as well as for 
and in consideration of the love and affection which I bear my 
children, who are legatees under the last will and testament of 
said deceased, do hereby relinquish all manner of right and 
claim which I may have on the personal estate and property of 
said deceased, either under his last will and testament, or oth- 
erwise; and do likewise hereby renounce all elaim and right 
to administer said estate as executrix, next of kin, or other- 
wise; and all manner of interest, either as executrix, or heir, 
or legatee, in the said personal property, left by said deceased, 
whether embraced in said will or not. 

In witness whereof, I have hereunto set my hand and seal, 
this 11th day of April, 1851. 

: her 
MARY » PACE, [sEAL.] 
mark. 
Signed and sealed in presence of 
Micuart N. Ciarkg, 
Jesse Cox, J. P. 


WILL PROPOUNDED, ATTACHED TO THE INTER- 
gOGATORIES. 
Gxore1s4, Muscocer County : 

In the name of God, Amen. I, William Pace, senior, of 
the county and State aforesaid, being in perfect mind and mem- 
ory, but weak in body, and calling to mind the mortality of 
may body, and knowing that it is appointed for all men to die, 
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do make and ordain this my last will and testament, as touch 
ing my worldly estate, wherewith it has pleased God to bless 
me in this life. I give and dispose of the same in manner as 








follows : 

Item 1. 1 give my soul to God that gave it, and desire my 
executrix or executor, to have my body decently buried, that 
it may return to dust from which it came, according to the 
word of the Lord. 

Item 2. I desire that all my estate, or that all my property 
of every description, remain in the hands of my wife, Polly 
Pace, during her life, and that she keep it together as it now 
is, and that as my just debts become due, that she pay them 
out of the profits arising from the same. At the death of my 
wife, I want the property, as I will it away, to fall into the 
possession of those I will it to, and for them to take it in pos- 
session, and the balance of my estate, not willed away, of eve- 
ry description, to be sold by my executors at publie sale, and 
the money arising from the sale to be equally divided amiong 
my living children, that is, them that is alive, when the sale 
takes place; I mean my sons only, to divide the money arising 
from the sale; and them only that are alive at that time. 

Item 3. At the death of my wife, I give unto my son Wil- 
liam Pace, Jack, Ellick and Chany. 

Item 4. At the death of my wife, unto my son Clement Pace, 
Joe, ‘Tom and Burwell. 

Item 5. At the death of my wife, I give unto my son Ste- 
phen Pace, Peter, Minger, and Hanner, and one he had before. 

Item 6. At the death of my wife, I give unto my son John 
Pace, Ned, Amy and her youngest child, Susan, and Sam he 
had before. 

Item 7. At the death of my wife, I give unto my son Elka- 
nah, Frank, Caty, Rose, Lewis and Philip, and Bartlett he had 
before. 

Item 8. At the death of my wife, I give unto ny daughter 
Elizabeth Weddington, one negro girl named Tildy, and her 
children, and Isham and Hester his wife, and the lot of land 
she lives on, including the house she liyes in. 
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Item 9. At the death of my wife, I give unto Caty Mays’ 

children, John Mays’ first wife, deceased, Rose and her chil- 
‘ dren, to be equally divided between Caty’s children. 

Item 10, At the death of my wife, I give unto my daugh- 
ter, Polly May, Philis and her children, to be equally divided 
between Polly’s children at her death. I also give unto Polly, 
my daughter, a negro girl, named Lucy and Judy. 

Item 11. At the death of my wife, I give unto my daughter 
Lucy Burt’s two children, Martha and Mary, Dynah and her 
children, to be equally divided between them; and if either of 
them. should die without an heir of their body, I want the oth- 
er to have the whole of the negroes. 

Item 12. At the death of my wife, in addition to what I 
have given to my son Clement Pace, I give him one half of 
Lot number 243, the half to be laid off joining John Mullin’s 
and Clement Pace’s. 

tiem 18. At the death of my wife, in addition to what I 
-have given my son Elkanah, I give him one lot of land joining 
him, number not recollected. I bought it of McClary, lying 
on, the creck, below Elky’s mill. 

Item.14. I also appoint my wife, Polly Pace, executrix to 
this my last will, (alone) and at her death, I want and appoint 
each of my sons to have equal powers as executors, that is, my 
living, sons at that time, and in witness hereof, I have hereun- 
to set my hand and seal, this February 4th, 1847, in presence 
of: us. I want Lany to live amongst my children, and for 
them to take care of her after the death of my wife. 

WILLIAM PACE, [szat.] 

np Cox.—Jesse Cox testified, that he had been.desired 
by some of the family, to be at the house of William Pace, se- 
nior, the day after the burial, to be present in examining his pa- 
pers. He went. They opened a drawer and commenced 
searching for a will. This was on Tuesday, the day after the 
burial on Monday. The persons present, were Mrs. Mary 
Pace, the widow, John, Elkanah, Clement and Stephen Pace, 
James G. Burt, Richard Dent, and some others. They re- 

quested witness to examine the papers. He opened the draw- 
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er and commenced the search, and looked. threugh all the large 
papers that they thought might be wills, but did net particu- 
Jarly examine the smaller ones, that appeared to be of less im- 
portance. Amongst the papers, they found the one propound- 
ed, together with four others—shown to the witness and iden- 
tified—purporting to be wills; besides another which was par- 
tially written. Only the one dated in 1832 was signed, sealed 
and regularly witnessed. The four others were signed and 
sealed by Wilham Pace, each with an attesting clause, but no 
witness. The one partially written was not signed. Three of 
said wills were dated, each the same day in February, 1847, 
and another in August, 1847. Witness further testifies, it was 
the common belief of all present, that no one of said papers 
was valid, as the will of old Mr. Pace, for the reason that they 
were not witnessed. Clement Pace, however, said he believed 
his father had a will, and that he might have left it in the 
hands of Judge Alexander, or of Wm. Clarke. One of said 
papers was read, but whether the one propounded was the one 
read at the time, he could not say positively. There was a 
good deal of examining and talking about the wills, and it 
might have been the one read, but his recollection was not dis- 
tinct. After they had failed to find a will, he suggested to 
them, that, as the heirs were all of age, it would be as well for 
them to have a friendly division of the property among them- 
selves. He didn’t remember that any one present agreed to 
the proposition, except Mr. Burt. After the examination, John 
and Elkanah left, as he understood, in search of a will. Du- 
ring the examination, or as they were about to go into it, Cle- 
ment Pace remarked, that that morning, when he got there, he 
found the desk unlocked, but that he had not interrupted the pa- 
pers; they were all just as he found them. He further testi- 
fied that the old man Pace, was a close, particular man in his 
business ; was in the habit of writing bonds and deeds, and 
such like for his neighbors, but never knew of his writing a 
will; and that he considered the old man quite competent to 
make his will, up to the time of his death, as far as he knew 
anything of his mind. 
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ALEXANDER TI. Cooper.—Alexander H. Cooper, Esq., teg- 
tified, that he had seen Wm. Pace, senior, write several times ; 
and believed the paper writing propounded to be in his hand- 
writing. ‘That he was a sensible man, pretty close in his _busi- 
ness dealings. That he had been security for his son William, 
on several notes in the hands of witness for collection, and had 
the paying of the greater part of them to do; and this was the 
occasion Of witness knowing enything about his business hab- 
its, or the capacity of his mind. He believed him competent 
to make 2 will up to the last time he saw him, not long before 
his death. 

Duprey Witiert.—Dudiey Willet testified, that he had 
known old Mr. Pace for several years; that he was very par- 
ticular in his business; knew him to write bonds, deeds, &c., 
for his neighbors, was particular to have all his instruments 
witnessed and done up according to law; that if he had not 
known how many witnesses were necessary to a will, he ought 
to have known, as he was a very particular man in all his busi- 
ness; and should believe him capable of making his will, up 
to the time of his death, as far as he knew. 

L. M. Biacers.—Lorenzo M. Biggers testified, that he 
should think Mr. Wm. Pace, senior, was quite capable of ma- 
king his will; knew of his doing a good deal of writing, such 
as bonds, deeds and the like, for the neighborhood. He was 
very particular in fixing up his instruments and having them 





“witnessed, so as to have them stand. 
All the five wills ana the part of a will were proved to be in 
‘the hand-writing of old Mr. Pace, and introduced in evidence. 


COPIES OF THE WILLS OF WILLIAM PACE, 
Introduced in evidence. 

In the name of God, amen! I, William Pace, of the County 
of Putnam, and State of Georgia, being very sick and low in 
body, but in perfect mind and memory, thanks be to God for it, 
calling to mind the mortality of my body, and knowing that 
it is appointed for all men once to die, do make and ordain this 
my last will and testament, and touching my worldly estate, 
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wherewith it has pleased God to bless me in this life, I give, 
and devise, and dispose of the same in manner as follows: 


Item 1. I give and bequeath to my daughter Elizabeth Wed- 


dington, one negro girl named Tildy, for her peaceably to pos- ° 


Sess. 
Item 2. I give and bequeath tomy daughter Polly May, 


one negro girl named Fillis, and her two children, for her 


peaceably to possess. 

Item 3. I give and bequeath unto my daughter Catherine 
May, one negro girl named Rose, and her two children, for her 
peaceably to possess. 


Item 4. I give and bequeath unto my daughter, Lucy Burt, - 


one negro girl named Diner, and her two children, for her 
peaceably to possess. 


Item 5. I give and bequeath unto my son William, three . 


hundred dollars, which he has received. 


Item 6. I give and bequeath unto my son Clement, three - 


hundred dollars, which he has received. 

Item 7. I give and bequeath unto my son Stephen, three 
hundred dollars, which he has received in a negro. 

Item 8. I give unto my son John, one-half of a certain lot 


of land I bought of Smith Scrogin, No. 327, and a certain bit 


on this side of the creek, willed to me by my father, I suppose 


about 8 or 10 acres. [also give unto John the houses where | : 
formerly lived, and the land below the old path, leading from ‘ 
Mrs. Terril’s to the meeting-house, and all to the left of said - 


path and round it, till it comes to the side of the hill, above 
the spring, to the old road leading to Holt’s ferry, including 
the houses and open land around the houses and springs where 
I used to live, called my old place, and one negro man named 
Jack, one filly called Beck, one feather bed and furniture, one 
cow and calf, one sow and pigs, and leave it in the power of my 
wife to give him house furniture and tools. 

Item 9. I give unto my son Elkanah, at the death or mar- 


riage of his mother, the house and land where I now live, deed- 
ed to me by my brother Hardy Pace, with all its appurtenan-: 
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cos, Nos. 314, 315, in three pieces, containing 126 ‘acres, -be 
the same more or less; also, the land lying to the right,of the 
road, leading froin where | now live to Gamer's ferry, down 
to Mrs. Terrii's a6 thenee with said pat to aa corner of 
the fence, io the road leading from where I live to the meeting 


? 
i 


house, thence with said road to the beginning; also, at my 
death, | give unto Eikanah one negro boy. named Bartlett, one 
horse, saddic and bridle, worth one hundred and twenty dol- 
lars; one feather bed and furniture, one cow and calf, one sow 
and pigs, and Jeave it im the power.of my wife to give him 
house furniture and tools. 

licm 10. [ give unto my wite, Polly Pace, during her natu- 
ral lie or widowhood, the use of the house and land where I 
now live, with all the rest of my lands not willed away before, 
and house furniture and stock of every description, with all the 
rest of my property, of every description whatever, for her 
peaceably to possess, during her natural life or widowhood, 
and at her death or marriage. I give unto my nine children as 
follows : 

Item 11. I give unto my son William one negro ‘named 
Isham. 

Ttem 12. Tgive unto my daughter, Elizabeth Weddington, 
one negro boy named Jolin. 

Jtem 13. I give unto my daughter, Polly May, one negro 
boy named Tom. 

fiem 14. I give unto my daughter, Catharine May, one ne- 
gro boy named Ned. 3 

dtem 15. I give unto my daughter, Lucy Burt, one negro 
boy named Mingo. 

Item 16. I give unto my son Stephen, one negro boy Peter. 

Item 17. I give unto my son John, onc negro woman named 
Hester. 


Item 18. Igive unto my son Elkana, one negro girl, named 
Chany. 

Item 19. I give unto my son Clement, onenegro boy named 
Sam, and a certain piece of land joining hini, on the other side 


‘ 
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of the creek, supposed to be four acres and a quarter, I bought 
of my brother Hardy Pace. 

Item 20. I give unto my wife, Lany and Joseph, or Arter, 
for her to dispose of amongst my children, as she thinks proper, 
at her death; and she is at liberty, and can, at her option, 
give to either or all of my nine children, the negroes last willed 
to them, when she is so minded. 

Item 21. At the death or marriage of my wife, I want all 
the rest of my property, not disposed of, to be equally divided 
between my nine children. 

Item 22. I also want all my just debts to be paid as they 
come on demand, out of my present crop, and the debts owing 
_ tome; andif either of the children should die before they re- 
ceive the property left to them, I want their property equally 
divided between the others alive; and if either of their negroes 

should die‘before they receive them, I want them to have an- 
| other of equal description, of the balance of my estate not 
willed away. 

Item 23. I also give unto my son Elkanah, at the death of 
his mother, the balance of the lot of land I bought of Jerry 
Edgot, not before willed to him and John. 
dtem 24. I also appoint my wife, Mary Pace, executrix of 
this my last will. In witness whereof, I have hereunto set my 
‘ hand and seal, this April the 30th, 1832, in presence of 
JOSEPH MORELAND, 

JOSEPH MOosELy, WILLIAM PACE. [szat.] 
Davip T. WHiITe. 











COPY WILL OF WILLIAM PACE, SENIOR. 


GEORGIA, In the name of Gop, amen. I, William 
Muscogee County. { Pace, senior, of the county and State 


aforesaid, being in perfect mind and memory, but weak in 
body, and calling to mind the mortality of my body, and know- 
ing that it is appointed for all men to die, do make and ordain 
this my last will and testament, as touching my wordly estate, 
wherewith it has pleased God to bless me in this life. I give 
and devise and dispose of the same, in manner, as follows : 

VOL. XIV. 77 
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Jtem 1. I give my soul to God that gave it, and desire ‘my 
executrix, or executors, to have my body decently buried, that 
it may return to dust from whence it came, according to the 
word of the Lord. 

Item 2. I desire that all my property, of every description, 
remain in the hands of my wife, Polly Pace, during her life, 
and that she keep it together, as it now is; and as my just 
debts come due, that she pay them out of the profits arising 
from the same. At the death of my wife, I want the property, 
as [ will it away, to fall into the possession of them I will it to, 
and for them to take it in possession; and the balance of my 
estate, not willed away, of every description, to be sold by my 
executors, at public sale, and the money arising from the sale, 
to be equally divided among my living children; that is, them 
that are alive at the time when the sale takes place, 

Item 3. At the death of my wife, I give unto’ my son Wil- 
liam Pace, a negro man named Jack, and Frank, and Ellick. 

Item 4. At the death of my wife, I give unto my son Clem- 
ent, one negro man named Tom, and Joe, a man, and Lucy, a 
girl. 

Item 5. I give unto my son Stephen, a negro man he has 
had, and Peter and Burwell. 

Item 6. I give unto Elkanah Pace, at the death of his mo- 
ther, Bartlett, a man, and Caty, a girl, and Rose, a girl, and 
two boys, Lewis and Phillip. 

Item 7. At the death of my wife, I give unto my son John, 
Sam, a man, and Amy, a woman, and her youngest child. 

Item 8. I give unto my daughter Betsy, or Elizabeth Wed- 
dington, at the death of my wife, a negro girl named Tildy, 
and her children; and Isham and Hester, and half of the lot 
of land she lives on, including the house she lives in. 

Item 9. At the death of my wife, I give unto Caty May's 
children, John May’s first wife, deceased, Rose and her chil- 
dren, to be equally divided between Catharine’s children. 

Item 10. At the death of my wife, I give unto my daugh- 
ter Polly May, Fillis and her children, to be equally divided 
between Polly’s children: and at her death, I also give unto 
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Polly a negro girl, her life-time, named Judy; and at her 
death, I give said negro Judy to William May, Polly’s son, and 
her increase. 

Item 11. I give unto my daughter Lucy Burt’s two children, 
Marty and Mary, Dinah and her two children, to be equally 
divided between them; and if either of them should die, with- 
out an heir of their body, I want the other to have all of the 
negroes. 

Item 12. I also appoint my wife, Polly Pace, executrix of 
this my last will, (alone,) and at her death, for each of my 
sons to have equal power as executors; that is, my living sons 
at that time; in witness whereof, I have hereunto set my hand 
and seal, this February 4th, 1847, in presence of us. 

WILLIAM PACE, Snr. [SFAL.] 


[also give unto my son Elkanah Pace, 2 negro man named Min- 
go, by his paying unto my estate four hundred dollars, 12 
months after the death of my wife; and I also give unto my 
son John Pace, a negro gir] named Hannah, by his paying to 
my estate one hundred dollars, twelve months after the death — 
of my wife. I also desire that Lany, after the death of my 
wife, live amongst my children, when she thinks proper. This 
given under my hand and seal, this February 4th, 1847, in 
presence of us. WILLIAM PACE, Sr. [SzAt. ] 


COPY WILL OF WILLIAM PACE, SENIOR. 


GEORGIA, In the name of Gop, amen. --I, Wil- 
Muscogee County. { liam Pace, senior, of the county and State 


aforesaid, being in perfect mind and memory, but weak in 
body; and calling to mind the mortality of my body, and 
knowing that itis appointed for all men to die, do make this my 
last will and testament, as touching my worldly estate, that it 
has pleased God to bless me with in this life. I give and de- 
vise and dispose of the same, in manner, as follows: 

Item 1. } give my soul to God that gave it, and desire my 
execuic” to have my body decently buried, that it may return 
to dust, irom wheuce it came, according to the word of the Lord. 
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Item 2. I desire that all my property, of every description 
whatever, remain in the hands of my wife Polly Pace, during 
her natural life, and that she keep it together, as it now is; 
and as my just debts come due, that she pay them out of the 
profits arising from the same. At the death of my wife, I want 
the property, as I will it away, to fall into the hands of them 
I will it to, and for them to take it in possession ; and the bal- 
ance of my estate, of every description, not willed away, to be 
sold by my executors, at public sale, and after paying my just 
debts, or the debts of my estate, to be equally divided between 
my living children; I mean them that are alive at that time, 
when the sale takes place. 

Item 3. At the death of my wife, I give unto my son Wil- 
liam Pace, one negro man named Jack, and. one boy named 
Frank. 

Item 4. At the death of my wife, I give unto my son Clem- 
ent Pace, one negro boy named Tom, and a man named Joe. 

Item 5. At the death of my wife, I give unto my son Stephen 
Pace, one man named Peter, and one boy named Burwell. 

Item 6. At the death of my wife, I give unto my son John 
Pace, one negro man named Sam, and one negro boy named 
Ned. 

Item 7. At the death of my wife, I give unto my son Elka- 
nah Pace, one negro man named Bartlett, and Amy and her 
youngest child, and Chany and her youngest child. 

Item 8. At the death of my wife, I give unto my daughter 
Elizabeth Weddington, one half of the lot of land she lives on, 
including the houses where she lives in, to be taken off of the 
upper end of said lot, joining Byers and my son John; also, a 
negro woman named Tildy, and her children, and Isham and 
his wife. 

litem 9. I give unto Catharine May’s children, formerly 
John May’s wife, my daughter, Rose and her children, to be 
equally divided between Catharine’s children. 

Jtem. 10. At the death of my wife, I give unto Nancy Pace, 
son William’s daughter, Judy, a girl, and Ellick, a boy. 
diem 11. At the death of my wife, I give unto my daugh- 
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ter, Polly May’s children, Philis and her children, to be equal- 
ly divided between them, at the death of my daughter Polly 
May. ; 

Item 12. At the death of my wife, I give unto my daughter 
Lucy Burt’s children, Martha and Mary, Diner’s two children, 
to be equally divided between them. 

Item 13. At the death of my wife, I give unto my grand- 
daughter, Mary Petty, one negro girl named Caty. 

Item 14. The other negroes not given away, I leave with 
my wife, to dispose with as she thinks proper, amongst our liv- 
ing children, at her death or before. 

Item 15. I also appoint my wife, Polly Pace, executrix to 
this, my last will, (alone,) and at her death, for each of my 
sons to have equal powers as executors; that is, my living sons 
at that time. In witness whereof, I have hereunto set my 
hand and seal, this February 4th, 1847. ! 

WILLIAM PACE, [L. 8.] 

Item 16. At the death of my wife, should she fail to dis- 
pose of the negroes, as above empowered, I want my executors 
to sell them at public sale, if they can’t divide them satisfacto- 
rily amongst themselves; I want the negroes to be divided be- 
tween my five sons, William, Clement, Stephen, John and El- 
kanah, and no one else to bid at the sale, and no one else to 
share in the money arising from the sale of the negroes, if 
there should be a sale. Signed by my own hand, this Febru- 
ary the 4th, 1847. WILLIAM PACE, [L. 8.] 


COPY WILL OF WILLIAM PACE. 

In the name of God, amen! I, William Pace, senior, of the 
county and State aforesaid, being in perfect mind and memory, 
but weak in body, and calling to mind the mortality of my body, 
and knowing that it is appointed for all men to die, do make 
and ordain this my last will and testament, as touching my 
worldly estate, whereof it hath pleased God to bless me with 
in this life. I give, and devise, and dispose of the same, in 
manner as follows: 

Item 1. I give my soul to God that gave it, and desire my 
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executrix and executors, to have my body decently buried, that 
it may return to dust from whence it came, according to the 
word of the Lord. 

Item 2. I desire that all my property, of every description 
whatever, remain in the hands of my wife Polly Pace, during 
her natural life, and that she keep it together, as it now is, and 
as my just debts come due, that she pay them out of the prof- 
its arising from the same. At the death of my wife, I want 
the property, as I will it away, to fall into the hands of them 
I will it to, and for them to take it in possession, and the bal- 
ance of my estate, of every description, not willed away, to be 
sold by my executors, at public sale, and divided between my 
living children—I mean them that are alive at that time, when 
the sale takes place. . 

. Item 3. At the death of my wife, I give unto my son Wil- 
liam Pace, one negro man named Jack, and one boy named 
Frank, and 


Item 4. At the death of my wife, I give unto Clement Pace, 
one negro man named Joe, and one named Tom, and a boy 
nemed Phillip. 


dtem 5. At the death of my wife, I give unto my son Ste- 
phen Pace, one negro named Peter, and a boy named Burwell. 

Item 6. At the death of my wife, I give unto my son John 
Pace, one negro man named Sam, and one named Ned, Rose, 
a girl. 

Item 7. At the death of my wife, I give unto my son Elka- 
nah Pace, a negro man named Bartlett, and Amy, and her 
youngest child, and Lewis, a boy. 

Item 8. At the death of my wife, I give unto my daughter 
Elizabeth Weddington, one half of the lot of land she lives on, 
to be taken off of the upper end of the lot, joining son John’s 
land; also, a negro man named Isham, and his wife Hester, 
and Tildy and her children. , 

Item 9, I give unto Catharine May’s children, formerly 
John May’s wife, my daughter, Rose and her children, to be 


equally divided between Catharine May’s children. 
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Item 10. At the death of my wife, I give unto Nancy Pace, 
son William's daugl ter, Judy, a girl, and Ellick, a boy. 

Ttem 11. At the death of my wife, I give unto my daughter 
Polly May’s children, Fillis, and her children, to be equally 
divided between them, at the death of my daughter Polly May ; 
and at the death of smy wife, I give unto my daughter Polly 
May, one negro girl named Lucindy. 

Item 12. I give unto my daughter, Lucy Burt’s children, 
Martha and Mary, a negro woman Dinah, and her children, to 
be equally divided between them; and if any one of the girls 
should die without an heir of her body, the living one to take 
all. 

Item 13. At the death of my wife, I give unto Mary Petty, 
a girl named Caty. 

Item 14. I also appoint my wife, Polly Pace, executrix of 
this my last will (alone) and at her death, for each of my sons 
to have equal power as executors; that is, my living sons at 
that time, to-wit: William, Clement, John, Stephen and Elka- 
nah. In witness whereof, I have hereunto set my hand and 
seal, this August Ist, 1847. 

WILLIAM PACE, Snr. [SEAL.] 


GEORGIA, | Inthe name of God, Amen. I, Wil- 
Muscogee County. { liam Pace, senior, of the county and State 


aforesaid, being in perfect mind and memory, but weak in body, 
and calling to mind the mortality of my body, and knowing 
that it is appointed for all men to die, do make and ordain this 
my last will and testament, as touching my wordly estate, 
wherewith it has ;leased God to bless me in this life. I give 
and devise and dispose of the same, in manner, as follows : 

Item 1. I give my soul to God who gave it, and desire my 
executrix, or executors, to have my body decently buried, that 
it may return to dust from whence it came, according to the 
word of the Lord. 

Item 2. I desire that all my property, of every description, 
remain in the hands of Poliy Pace, during her natural life, and 
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that she keep it together as it now is, and as my just debts 
come due, that she pay them out of the profits arising from the 
same. At the death of my wife, I want the property, as I 
will it away, to fall into the possession of those I will it to, and 
for them to take it in possession, and the balance of my estate, 
not willed away, of every description, to be sold by my execu- 
tors at public sale, and divided among my living children; I 
mean them that are alive when the sale takes place. 

tem 3. At the death of my wife, I give unto my son Wil- 
liam Pace, 


Harpy May.—Testimony of Hardy May in behalf of pro- 
pounders, taken by interrogatories. 

To the 1st he answers: He knows the parties. 

Interrogatory 4. Are you acquainted with a negro woman 
by the name of Amy, the property of William Pace in his life- 
time? If you are, state if you know when her child Chany 
was born, and also her child Susan. How many children has 
Amy, and which are the names of her youngest ? 

Answer.—I am well acquainted with a negro woman named 
Amy, the property of Wm. Pace, senior, deceased. Her child 
Chany was born in the month of August, 1847. I do not re- 
collect at which time Susan the youngest was born. 

Interrogatory 5.—Relate all you know that will benefit the 
propounders of the will. 

Answer.—I know nothing more. 


CROSS INTERROGATORIES. 

Are you not interested in having the said will established ? 
How long have you known the negroes mentioned in the direct 
interrogatories? What means have you had of knowing them 
and their ages ? 

Answer.—I have no interest in having the will established. 
I have known Amy for the past seventeen years, and have lived 
at different periods, in that time, with William Pace, since five 
years, and this is the means I have of knowing Amy and her 
children. 
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F. W. Pieasants.—Frederick W. Pleasants, in behalf of 
propounders, testified by interrogatories, as follows: 

To the first interrogatory he says, he knows the parties. 

Interrogatory 2.—What is your profession ? 

Answer.—I am a medical practising physician. 

Interrogatory 3.—Were you acquainted with William Pace 
in his life time? Do you believe he had mental capacity to at- 
tend to ordinary business? State your opinion and belief, and 
your reasons for it ? 

Answer.—I was acquainted with him. I do. I was fre- 
quently in conversation with him, and he reasoned well on all 
subjects that we conversed about. 

Intervogatory 4.—Did you have any conversation with said 
William Pace, a short time before his death, about his will ; and 
his intentions, as to any of his children or grand-children? If 
yea, state what he said about having such or any will; and 
which, if any or either of said children or grand-children, he 
did not intend to give anything more than he had formerly given 
them? How long before his death was such conversation ? 

Answer.—To the fourth interrogatory he answers: I. did 
have a conversation with him about his will, on Friday before 
he died on Sunday, and he stated he had his will written, and 
also said he had two daughters that was dead, and James Burt 
had married one, and a gentleman named May had married the 
other, and that he did not intend that their children should 
have any more of his property than had been given to their mo- 
thers at their marriage. This conversation was on Friday be- 
fore he died on Sunday. 

Interrogatory 5.—Relate all you know that will bepeft 
plaintiffs. 

Answer.—I know nothing more. 


CROSS INTERROGATORIES. 

1. Do you, in detailing any conversation with said William 
Pace, senior, state his words? Please give his language as 
nearly as you can. How long before the death of Mr. Pace 

VOL. XIV. 78 
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was said conversation, referred to? Where was it, when, and 
who was present ? 

Answer.—I have stated his words in language in the fourth 
direct interrogatory, as near asI can. It was at Zeno Wed- 
dington’s, out at the horse-block. It was on Friday, before he 
died on Sunday. There was no person present but myself. 

2. Did or did not said Pace speak of his will, ifat all, as im- 
perfect, neither proven nor published ; and did he or not express 
himself not fully satisfied with the disposition he had proposed 
of making of his property. What did he say on this point ? 
Did he not say he was in doubt how best to dispose of it, or 
something to that effect? and that he either had made or in- 
tended to make an equal distribution of his property? De- 
clare fully. 

Answer.—He said nothing on these subjects. 

8. What property did he say he had, by said will, given to 
the children, or grand-children, who were to be cut out ? 

Answer.—The property which was given at the marriage 
of his daughters. 

4, Did he speak of said will as one already made, or one he 
intended to make ? 

Answer.—He speaks of one already made. 


INTERROGATORIES OF WM. M. PERRY AND JACOB 
LAND. 

To the first interrogatory—they say they know the parties. 

Interrogatory 2. Were you acquainted with William Pace, 
senior, in his life-time ? How long did you know him? How 
far did you live from him, and what were your opportunies of 
knowing him well? Especially as to his good mind, and ca- 
pacity to attend to business of any sort ? 

Answer.—To the second interrogatory, they answer we were. 
3d interrogatory. Wm. M. Perry answers twelvefyears. Ja- 
cob Land answers ten years. 4th. William M. Perry answers 
between four and five miles, and being a'member of the same 
church, and being frequently in his company during eleven 
years previous to his death, I believed him to be capable of at- 
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tending to his own business. Jacob Land answers one mile 
and a half, and being frequently in his company, and having 
him to write a bond for titles to land, and also to write a deed 
for land, I believe he was of sound as any body to 
the day of his death. 

Interrogatory 3. State whether, at any time during your ac- 
quaintance with him, he had other than a sound and disposing 
mind and memory, and give all reasons for such belief as you 
express. 

Answer.—To the third interrogatory they answer: We 
never knew him to have other than a sound and disposing mind. 
Our views and reasons are given in the above interrogatory.— 
We have stated above how long we were acquainted with Wil- 
liam Pace, and part of the time he was an official member in 
the M. E. Church, class-leader and exhorter, and he being fre- 
quently called on to write bonds and deeds, &c. 

Interrogatory 4.—Relate fully all you know which will 
prove to the testamentary capacity of said William Pace du- 
ring his life, and up to the time of his death, as if thereto par- 
ticularly interrogated. 


CROSS INTERROGATORIES. 

1. Who is and has been present with you before the com- 
missioners, at the time of your examination upon these and the 
direct interrogatories ? 

Answer.—To the first interrogatory they answer: No per- 
son in the house but the commissioners. 

2. Do you know anything which will benefit the caveator ? 
If you do, tell it. 

Answer.—To the second interrogatory they answer, we 
know nothing. 

SarRAH WALKER.—Sarah Walker testified, in behalf of the 
propounders, by interrogatories, as follows: To the first inter- 
rogatory she answers: I do know the parties. 

Interrogatory 2.—Do you know a negro girl child named 
Susan, of which William Pace, late of said county, deceased, 
died possessed? If yea, when was the child born? What 
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was her age at the time of the death of said Pace? Whose 
child is the Susan of which you speak? Was it the last child 
of its mother at the death of said Pace ? 

Answer.—To the second interrogatory she answers: Ist, I 
do. 2d, I donot know. 3d, I suppose it was 8 or 9 months 
old. 4th, Amy. 5th, It was. 

Interrogatery 3. What are your means of knowing the facts 
to which you testify in this case ? 

Answer.—lI was living with said Pace at the time of his 
death, heard him and the family say the child was Amy’s, and 
saw it suck her. 

Interrogatory 4.—Have you heard said William Pace, de- 
ceased, say that his intention was not to give any more pro- 
perty to a portion of his sons-in-law, than he had already 
given them? If yea, which ones were they? When and 
where did you hear him speak of it, and what did he say on 
that subject ? 

Answer.—To the fourth interrogatory she answers: 1st. I 
did. 2d. James Burt and John May. 34, In his house, about 
a month before his death. 








CROSS INTERROGATORIES. 

1. Are not you and your husband living at this time with 
Elkanah Pace? Where have you lived since the death of 
William Pace? Were you present when Susan was born ?— 
Where were you at that time? How do you know which was 
the last child of any of said William Pace’s slaves, and espe- 
cially the last one of the mother of Susan? When did you 
hear William Pace say any of the things which you are asked 
about in the direct interrogatories? Where did you hear him 
say it? Who washe talking to at the time? Who was pres- 
ent atthe time? When did you first tell anybody about what 
you heard him say? Who did you first so tell? What made 
you tell? Who was present when you told? 

Answer.—She answers: 1st, Weare. 2d. At John Pace’s, 
Larkin Davidson’s, Elkanah Pace’s, James Biggers’, and E)- 
kanah Pace’s. 3d, I was not. 4th, I suppose I was in the 
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city of Columbus about that time. 5th, I never saw or heard 
of any other. 6th and 7th, About a month before his death, 
in his house. 8th, His wife and me. 9th, His wife and me. 
10th, At Mr. Elkanah Pace’s. 12th, I and her, (Mrs. Pace,) 
in conversation about the law suit, I recollect to have heard 
him, the said William Pace, deceased, say so,.and I told her. 
13th, No person but Mrs. Pace and me. 


AMANDA WEDDINGTON testified in behalf of propounders, by 
interrogatories, as follows : 

To the first interrogatory she answers, she knows the paities. 

Interrogatory 2. Are you acquainted with a negro woman 
by the name of Amy, the property of William Pace, senior, in 
his life-time, and her children? If yea, how many children 
has she? Whatare the names of the two youngest, and how 
old are they? When were they born ? 

Answer.—I know a negro woman named Amy, that was the 
property of William Pace, senior, during his life time. I also 
know her children. She has five children, viz: Lucy, Burwell, 
Hannah, Chany and Susan. Chany and Susan are the two 
youngest. Chany was born about the last of August, 1847. 
Susan was born in the year 1849. I donot now recollect the 
time, or month she was born, but think it was in the month of 
of May. 

Interrogatory 3. Relate all you know that will benefit the 
propounders of the will. 

Answer. To the third interrogatory she answers, I know 
nothing more. 


CROSS INTERROGATORIES. 

1. Are you not interested in having said alleged will estab- 
lished ? How long have you known the negroes mentioned in 
the direct interrogatories? What means have you had of know- 
ing them, and their ages? 

To the cross interrogatories, she answers as follows: I am 
not interested in having said will established. 2. I have 
known Chany and Susan from the time of their birth. 3. The 
means I had of knowing them was by frequently seeing them 
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at Wm. Pace’s, senior, my grandfather, and from that cireum- 
stance, recollect the years they were born. 


EVIDENCE FOR CAVEATOR.—MRS. MARY PACE. 

In behalf of the caveator, the testimony of Mrs. Mary Pace, 
taken by interrogatories, was first read, and is as follows : 

To the first interrogatory she answers, she knows the parties. 

Second Interrogatory.—Have you testified before by inter- 
rogatories in this case, in behalf of said propounders, with re- 
ference to the paper writing propounded as the last will and 
testament of William Pace, deceased. 

Answer.—To the second interrogatory she answers, I have. 

Third xterrogatory.—Did you or not, upon a certain occa- 
sion, at the reading of said paper writing, on Tuesday, next 
day after the burial of said William, at his (then) late resi- 
dence, in presence of Richard Dent, James G. Burt, Jesse Cox 
and perhaps others, say, upon the reading of said paper wri- 
ting: ‘It is not the will the old man read to me’, or words to 
that effect? If yea, whom did you mean, by the words “old 
man”? 

-Answer—To the third interrogatory she answers: I. don’t 
recollect of coming over any such words as therein named, or 
to the same effect, and do not recollect naming “old man” on 
the occasion, as I was not in the habit of calling Mr. Pace 
“old man”’. 

Fourth Interrogatory.—Did you or not, then and there also, 
in the same company, and more particularly in the presence of 
Richard Dent, James G. Burt and others, say that “he”’ 
(meaning said William) “had left all his business unsettled”, 
or words to that effect, and relate all you know to benefit said 
caveator. 

Answer.—To the fourth interrogatory she answers: I did 
not say he, Mr. Pace, left his business unsettled, and I have 
nothing more to say that will benefit the caveator. 


CROSS INTERROGATORIES. 
1. If upon any former occasion you have been examined as 
a witness, in this case, please say, if your evidence then given, 
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as to the identity of the last will and testament of William 
Pace, senior, deceased, was correct, and repeat your reasons 
for so saying, or your evidence as then given. 

Answer.—To the first cross interrogatory she answers: My 
evidence given on a former occasion in this case, is correct ; 
and my reasons for saying so are these: One night, late in the 
year one thousand eight hundred and fifty, Mr. Pace took his 
candle and sat down and wrote until I became tired and lay 
down. After some time, he spoke to me, and asked me if I was 
awake, and told me to get up and he would read to me what he 
had been writing. I got up and sat down by him, and he read 
this will over to me twice. and asked me how it would do? and 
I said to him, I suppose that is your wish? He said that it 
was, and I told him that it would do very well, but one thing, 
that is, Lany is there given to William, who lives in Alabama, 
and I do not want her to go there ; so he immediately, accord- 
ing to my wish, put out Lany and inserted Chany in her place ; 
and then he disposed of Lany otherwise in the latter part of 
the will. 

Second Cross Interrogatory.—lf you made any such ex- 
pression as inquired of in the third direct interrogatory, please 
state whether it was made in reference to the paper writing, 
which you formerly testified was the last will and testament of 
Wm. Pace, dec’d, or some other will which was then read ?— 
Were nut several papers read, and when the true and last will 
was read, did you not recognise and remember it as the paper 
which your husband had last read to you, as his last will and 
testament ? 

Answer.—To the second cross interogatory she answers: I 
do not recollect of making any such observation as asked in the 
third direct interogatory. There was several papers read in 
my hearing, but when the last will was read to me, I knew it, 
for the reasons I have stated in the first cross interogatory. 

Third Cross Interogatory.—If you made any allusion to 
your husband having left his business unsettled, please state ful- 
ly what you intended thereby. 

Answer.—To the third cross interogatory she answers: I do 
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not recollect saying, on that occasion, that my husband left his 
business unsettled. 

Fourth Cross interrogatory.—Relate all you know that will 
benefit the propounders of the will. 

Answer.—To the fourth cross interrogatory she answers: I 
have related all I know that will benefit the propounders of the 
will. 

RicHarp DENT.—Caveator then introduced, as a witness, 
Richard Dent, who testified that he was present at the exam- 
ination of the papers the day after the burial, and heard a. pa- 
per partly read for a will, that sounded very much like the will 
propounded. He couldn’t swear positively it was the same, 
but believed it was. If it was not the same, it was very much 
like it. While it was being read, after they had read on some 
considerable ways down, old Mrs. Pace said, “that is not the 
will the old man read to me that night ; for that read to me by 
him for his will, cut out Stephen Pace.” Mr. Burt was pres- 
ent, as also Mr. Cox, Mrs. Pace, John, Elkanah Pace and 
others. 

JAMES G. Burt.—lIn further evidence, caveator introduced 
as a witness, James G. Burt, who testified that he was present 
at the examination, the day after*the burial, that the paper 
writing propounded, was before them that day, as one of the 
papers found in the desk. It was the one read over in part, 
or wholly. by Stephen Pace, in the presence and hearing of 
old Mrs. Pace, and after he, Stephen Pace, had read down as 
much, he thought, as half of one side, the old lady exclaimed, 
“that is not the will the old man read to me that night” ; 
and afterwards remarked, “ well, it seems the poor old man is 
gone and left his business all unsettled”’. 

He, witness, looked over the will after Stephen Pace, 
as he read, and noticed it particularly that day, interlineations 
and all, and could swear the paper writing propounded was the 
same then read, when the old lady, Mrs. Pace, made those ex- 
clamations. He knew it to be the same from its interlineations, 
appearance, &c. He farther testified, that he was father-in- 

law of John Mealing, the caveator. Did not hear Mrs. Pace 
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say when the will was read, and she uttered the exclamation 
testified to, “that the will the old man read to her, cut out Ste- 
phen Pace.” 

And in behalf of eaveator : 

JosEePH M. Dent.—Joseph M. Dent testified that about a 
week or ten days before Mr. Pace, senior, died, he went over 
to his house to buy some oats; he went alone, and bought some. 
He and the old man were alone when he bought the oats, as 
well as he remembers. He did not have the money, then, to 
pay for them, and the old man told him he must bring it very 
soon, as he did not think he should live long: that he had made 
his will, and had executed it ; that he had settled his affairs 
and made his will, and it was not like his (witness’) father’s 
that could be torn into 100. pieces, for the want of witnesses. 
Witness further testified, that his father’s will was signed and 
sealed by him, but had no witnesses. 


TESTIMONY FOR PROPOUNDERS. 

JAMES TayLoR.—In behalf of the propounders, James Tay- 
lor testified that he thought in the fall before the death of old 
Mr. Pace, he was bird hunting with Joseph M. Dent, and went 
to old Mr. Pace’s ; they saw there a couple of stacks of oats, 
one of which had been re-stacked; and talking about the 
quantity of oats in them, witness remarked, there was most 
in the newly stacked one. Dent said the old dark looking one 
had the most in it; and gave as his reason that the other had 
been newly stacked ; that he didn’t hear Dent say anything 
about buying oats, nor did he hear him propose to buy any from 
the old man; as they were going to old Mr. Pace’s, they passed 
by where the mother of Dent was living; and Dent said they 
must slip by without letting the old lady see them. 


FOR CAVEATOR. 

Jos. M. Drent.—Joseph M. Dent, in behalf of caveator, re- 
called, testified that the time when he was at old Mr. Pace’s, as 
testified to by Taylor, was not the time when he went to buy the 
oats; that he did go with Taylor, as Taylor had testified, the 
VOL. KIV. 79 
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fall before, but didn’t go to’buy oats, and didn’t buy any, nor 
did he then propose to buy any, but afterwards, as he before 
testified, in February, he thinks, a short time before the old 
man died, he went over by himself to buy them, and did buy 
them; that he could prove by his brother Richard, the time 
when he bought them, and that nobody was with him, when he 
went by his house to buy them. 

Ricuarp Dent.—Richard Dent, re-introduced, testified, 
thatin February before the death of old Mr. Pace, his brother 
Joseph came to him, to buy some oats. He could not supply 
him, as he had only one or two bushels left, but he told his 
brother that he thought that he could get some at old Mr. Pace’s. 
His brother then went over and bought some; that he, witness, 
afterwards hauled them home for his brother. No one was 
with his brother when he went and. bought the oats. 

JEssE Cox.—Cox, recalled by propounders, testified, that 
he did not hear the exclamation and expressions attributed to 
Mrs. Pace by witnesses Dent and Burt; and that he was pres- 
ent in the company, and among them during the time. 

It is hereby admitted and agreed, that the within is a true 
and correct brief of the evidence had and produced on the 
trial of the said cause; and that the same, the Court thereto 
consenting, be lodged on file with the Clerk of the Superior 
Court, July 25th, 1853. 

(Signed) COLQUITT & WELLBORN, for Propounders. 

THOMAS & DOWNING, Atty’s for Caveator. 


The within brief of evidence lodged on file, in open Court, 
July 25th, 1853. | 
(Signed) EDWARD BIRDSONG, Clerk. 


Which application and motion for a rule nzsz the said Court 
refused. | 

To which decision of the Court, the said caveator excepted ; 
and assigns for error : 
First. That the Court erred in overruling said objection of 
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caveator, to the legality of said Court,. and directing said 
cause to proceed. 

Second. That the Court erred in refusing to charge the Jury 
so, as aforesaid requested. 

Third. That the Court erred in refusing said application 
and motion fora rule nis for a new trial. 


Judge BENNING having been of counsel in this case, did not 
preside. 


G, E. Tuomas & 8. Jones, for plaintiff in error. 
M. J. WeLporn & H. Hout, for defendant in.error. 
By the Court.—LumpxIn, J., delivering the opinion. 


[1.] The first exception in this case is, that the Court which 
tried it, was illegally constituted, and had no authority to hear 
and determine the cause. And this exception is founded on 
the following state of facts, to-wit : 

That on Saturday, the fourteenth day of May, said Court 
being then in session, was adjourned over till Monday, the 23d 
day of May. Thaton Sunday, the 22d day of May, John R. 
Sturgis, the Clerk of said Court, died. That on Monday, the 
day following, His Honor, Judge Iverson, attended at the 
Court House in said county, with the Sheriff, and ordered the 
Sheriff to open the Court; which he did, by proclamation; and 
after a short time, on account of the death of the Clerk, the 
Judge directed the Sheriff to adjourn the Court, till the hour 
of 9 o'clock, A. M., the next day. That on the next morning 
the Court was opened, according to adjournment; and there 
being no Clerk, the Judge appointed Abram B. Ragan, as 
Clerk for the time-being; and after remaining a few minutes, 
the Judge left the court house without adjourning, saying he 
would suspend business informally and without adjournment, 
until Monday, the 6th day of June next, following, at 10 
o'clock, A. M. a 

Now, the point of exception, as I understand it, is this:— 
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That to have made these several adjournments of the Court, and 
especially the last one legal, there must have been a Clerk 
duly appointed, to attest the minutes, &c. 

It is admitted that the Act of 1842, (Codb’s Digest, 216,) 
confers the power upon the Judge of the Superior Court to 
appoint, temporarily, a Clerk, until the vacancy in the office 
can be filled by election. But it is insisted, that this Act, as 
well as. those of 1819 and 1826, conferring the same power on 
the Inferior Court, (Cobb, 212, 213,) are unconstitutional and 
void. . By the 9th section of the 2d article of the Constitution, 
it is declared that when any office shall become vacant, by 
death, resignation or otherwise, the Governor shall have pow- 
er to fill such vacancy; and persons so appointed, shall contin- 
ue in office, until a successor is appointed, agreeably to the 
mode pointed out by the Constitution, or; by the Legislature. 
(Cobb, 1119.) 

Originally, the Clerks of the Superior and. Inferior Courts, 
were to be appointed in such manner as the Legislature might, 
by Law, direct. And this is still true as to Sheriffs. But by 
the 10th section of the 3d article of the Constitution, as 
amended in 1808, the Clerks of the Superior and Inferior 
Courts, are to be elected on the same day, as pointed out by 
Law, for the election of other county officers—that is, the 
first Monday in January. (Cobb, 1123.) 

Hence, it is argued, that no one but the Governor had 
the power to fill the vacancy created by the death of Mr. Stur- 
gis, the Clerk; and that when thus appointed, he would con- 
tinue in office until the first Monday in January next, ensuing ; 
and that, inasmuch as the Court could do no act—not even ad- 
journ, without a competent Clerk to attest its proceedings, 
that it had no authority to act in June, 1853. But the Spring 
Term having lapsed, for want of a Clerk, the Court stood ad- 
journed, by operation of Law, till the next semi-annual Term, 
in November. 

We feel the force of this Constitutional objection. It would 
be doing it injustice, to say that it was plausible merely. It 
seems to my mind, at least, difficult to answer. Perhaps it is 





























































COLUMBUS, JANUARY TERM, 1854. 629 


John Mealing vs. John Pace and others. 








for want of opportunity to give it a close investigation—it be- 
ing unnecessary to consume time for that purpose at present.— 
For it is by virtue of this same 9th section and none other, that 
the Governor fills all vacancies in the Judiciary, the United 
States Senate, and all other offices under the Constitution.— 
And in no other case has it ever been supposed, that there 
was, or could be a concurrent power lodged unywhere else.— 
And yet, itis passing strange, that ever since 1819, at least, it 
seems to have been practically admitted, by all three Depart- 
ments of the State Government, that the power to appoint 
Clerks and Sheriffs, ad interim, might be exercised by the 
Courts ; and it would seem to be one almost indispensable to 
the proper administration of justice. Without this power, how 
many terms of the Court would fail? The repeated re-asser- 
tion of this right, by the repeated legislation upon the subject, 
and acquiescence on the part of the Executive, would almost, of 
itself, render it Constitutional. For, in this instance, we have 
not merely the concurrent action of two successive sessions of 
the General Assembly, but of a half a dozen, at least. 

[2.] But fortunately, for ourselves as well as the country, we 
do not feel called on to decide this question. In the view we 
have taken of the matter, it can be satisfactorily disposed of 
otherwise. Our opinion is, that the exception itself, is based 
upon a false assumption; and that is, that the office of Clerk 
is necessary to the existence of the Court. While we hold that 
he is a very proper officer, to keep regular and fair minutes of 
all the proceedings of the Court of which he is Clerk—as he is 
required to do by the 34th section of the Judiciary Act of 
1799, (Cobb, 573)—still, we are quite clear, that the Court can 
live and move and have its being without him. It can keep its 
own minutes, by entering them itself, and signing them, as is 
now done; and make its own adjournment from day to day, or 
for a longer time, to suit its own and the public convenience, 
without a Clerk. Nor is there anything in our Statutes, which 
is repugnant to this conclusion. There are some things, per- 
haps, which the Clerk alone can perform; but as to adjourn- 
ments, he has neither part nor lot in the matter. 
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And thus, without seeking to answer the Constitutional ob- 
jection, which has been framed so artfully that the ends of the 
cords can with difficulty be perceived, we cut at once the Gor- 
dian Knot, and thereby extricate the case from the preliminary 
difficulty in which it was supposed to be entangled. 

After the introduction of evidence on both-sides, in connec- 
tion with his charge to the Jury, the Judge was requested 
by the caveators to instruct them, that ‘“ If the will propound- 
ed disposes of real and personal property, and has an attesting 
clause, and no witnesses, they must find against the will, as to 
the personal, as well as the real property, unless the testator 
declared it as his intention that it should be good as to his 
personal estate’. 

We hold that the Court was right, in refusing to give the 
charge as asked. It is too restricted. It maintains that the 
presumption of Law against the will, under the facts assumed, 
ean be rebutted only by the declarations of the testator ; 
whereas, the true doctrine is, that extrinsic evidence of any 
sort, whatever, may be given in for this purpose. 

The Jury having found for the will, the caveator moved for 
a new trial: 

Ist. Because the Court erred in overruling the objection to 
its own legality. 

2d. In refusing to charge the Jury as requested. 

3d. Because the verdict was contrary to Law. 

4th. Because the verdict was contrary to evidence. 

The motion for a new trial was overruled, and caveators ex- 
cepted. 

Having already disposed of the first and second grounds on 
which the new trial:was asked, I will proceed to consider the 
two last together. Was the verdict, setting up the testamenta- 
ry paper propounded, as the will of William Pace, warranted 
by the Law of the case, as applicable to the facts proven? 

[3.] It becomes necessary, in the first place, to ascertain 
and fix accurately, the rule of Law which governs this ease. 

[4.] As to the disposition of personal property, I need 
searcely remark, that no form is necessary. And often, the 
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nearer the instrument approaches to form, and falls short of 
complete formality; the more incomplete it becomes. 

[5.] “he elementary works teach, that a will may be infor- 
mal, yet complete ; or formal, yet incomplete. And the ques- 
tion, in every such case, is not whether all is done which the 
Law requires; but whether everything has been done which the 
party thought necessary. 

[6.] For if it should appear that he intended to add forms 
which are unnecessary, yet the instrument will be bad. 

[7.] The intention of the testator must not only be final, as 
to the dispository clauses of the will, but as to the execution 
also. 

[8.] The law has fluctuated at different periods upon this 
subject. But the rule laid down by Sir John Nicholl, in Bea- 
ty vs. Beaty, (1 Addam’s Kecl. Rep. 154,) is now received as 
the true doctrine. He says, ‘“‘ As the natural inference to be 
drawn from an attestation clause at the foot of a testamentary 
paper is, that the writer meant to execute it in the presence of 
witnesses ; and that it was incomplete in his apprehension of 
it, until that operation was performed, the presumption of Law 
is against a testamentary paper, with an attestation clause, not 
subscribed by witnesses.” ~The learned Judge admits, that the 
presumption against an instrument so circumstanced, but per- 
fect in all its parts otherwise, is slight; yet, slight as it is, he 
holds that it must be rebutted by some extrinsic evidence. 

All the adjudicated cases, conclusively establish that this was 
the uniform doctrine of the Ecclesiastical Courts, from an early 
period, until the decision of the Delegates, in Cobbold vs. Baas, 
(4 Ves. Jun. 201, in notis.) That case was decided in 1781 ; 
and we admit, bears a strong resemblance to the one under 
consideration. The Attorney had prepared the original draft 
of the will, in which James Savage, the testator, made several 
alterations; but afterwards re-wrote the whole, infa fair 
hand, and subscribed his name to each of the sheets, and to 
the last, affixed his seal. There, as here, the clause of attes- 
tation was not subscribed by any witnesses. The paper was 
considered imperfect by Dr. Calvert, the Judge of the Prerog- 
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ative Court, on account of this omission. But on appeal: to 
the Delegates, Sir Wm. Henry Ashurst, Sir Beaumont Hot- 
ham and Dr. Mucham were of opinion that it being a will, 
both of real and personal property, it was upon the reddendo 
singula singulis construction—a perfect disposition of the 
personal estate ; and consequently, they reversed the judgment 
of the Prerogative Court. 

But this case being decided after May, 1776, and before 
which, there had been an unbroken current of authority the 
other way, from the earliest date up to the year when it was 
made, cannot be considered as binding here, although it did, 
for some time, govern the English Courts. 

In 1798 the Court of Delegates still followed this objec- 
tionable precedent, as they allowed it to be, in Matthews vs. 
Warner, (4 Ves. Jun. 194) ; and notwithstanding much dissatis- 
faction had been previously expressed at this innovation on the 
old practice. But on application to the King in Council, for 
a Commission of Review, the question was referred to the 
Lord Chancellor. In conformity with his opinion, a commis- 
sion was. issued to the Bishop of London, Lord Kenyon, Ch. 
Justice ; and Lawrence McDonald, Ch. Baron of the Exche- 
quer; Sir Wm. Scott, afterwards Lord Howell Brooke, one of 
the Justices of the Common Pleas; and two Doctors of the 
Civil Law. In November, 1799, this Court, consisting as it 
did, of the most distinguished Judges and Civilians in Eng- 
land, reversed the decision of the Delegates, and restored the 
Testamentary Law of that country, as it existed there, at the 
commencement of our revolution. 

[9.] The result, then, of this brief chronological review, as 
well as an examination of all the authorities collected in [ob- 
erts on. Wills, ch. 1, §17, as wellasJarman on Wills, page 94, 
and notes, first American edition, establishes the principle al- 
ready announced, namely, that the writer must have intended 
the paper to operate as it stood, without any further act to 
complete it. 

[10.] And that, although a paper may have all the legal re- 
quirements of a will, yet, if the testator, with a view to give it 
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efficacy, has chosen to prescribe to himself a special mode of 
execution; and afterwards fails to comply with these formali- 
ties, the inference to be drawn from this circumstance is, that 
he had not fully and definitely resolved on adopting the paper 
as his will. 

Let us now apply this Law to the testimony in this case. 

On the trial, a variety of testamentary papers were intro- 
duced. The will propounded, bears date the 4th of February, 
1847. There are two other wills of the same date, and all in 
the hand-writing of the testator, and all signed by him. The, 
will propounded for probate, has an attestation clause, but no 
witnesses. It disposes of real, as well as personal property.— 
It was found after the death of Mr. Pace, in one of the draw- 
ers of the family bureau, mixed up with other papers and the 
other wills, with no envelope, or label, or other mark of desig- 
nation, to distinguish it from the rest. 

Besides the three wills of the 4th of February, 1847, there 
was one found, bearing date the 30th of April, 1832, and 
which disposes of all of the testator’s estate, real and personal, 
and which has an attesting clause, and is properly executed, 
having the requisite number of witnesses. Besides these, there 
was another, bearing date the Ist of August, 1847. None of 
the wills, except that of 1832, is properly attested. And but 
one other out of the five, has the attestation clause annexed 
to it; an’ that is another one of the three bearing date the 
4th of February, 1847. Besides these five wills—all of which 
were read on the trial—there was another, without date, par- 
tially written out, in the hand-writing of the testator, and 
found with the rest, amongst his other papers in the secretary. 

Now, let us see by which of the witnesses the propounders 
propose to prove, that the paper which they offered for record, 
contains the final purpose of William Pace, respecting the dis- 
position of his estate. It is by Mrs. Mary Pace, the widow, 
and Dr. Frederick W. Pleasants. The former was examined 
twice—once by the propounders, and once by the caveators.— 
And what is the substance of her testimony? She states that 
she knows that it was the will and wish of her late husband, 
VoL. XIv. 80 
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that his personal property should be bequeathed as it is by 
this instrument; that,she knows it to be the last will he made; 
and that it was written in July or August, 1850. It will be 
perceived, that thus far, the witness gives her opinion only.— 
Would this testimony alone, authorize the paper to go to re- 
cord? Most clearly not. ‘he Court and Jury must hear from 
the witness the facts from which she formed her opinion—for 
such it is merely—and see whether or not they justify the con- 
clusion to which she came. _ Then, by reference. to her further 
answers, she states fully the reasons of her belief, which are 
these: “One night Mr. Pace took his candle and wrote until 
she became tired and laid down. After some time he spoke, 
and asked her if she was awake—and told her to get up, and 
he would read to her what he had been writing. She did as 
requested, and he read over the paper twice, and inquired 
how she thought it would do? She replied, I suppose that is 
your wish. He answered that it was. I told himit would do 
very well, but one thing, and that was, that Lany was there giv- 
en to William, who lived in Alabama, and that she did not 
want her to go there. So he immediately, according to her 
wish, erased Lany and interlined or inserted Chany in her 
place ;- and then disposed of Lany otherwise, in the latter part 
of the will”. So much for Mrs. Pace, the witness mainly re- 
lied on to establish—not that her deceased husband was of 
sound and disposing mind and memory, when this paper was 
written, and that the whole is in his hand; but that it zs his 
will, or what isthe same thing in the present case, that not- 
withstanding the clause of attestation, he abandoned his inten- 
tion of having it filled up. It has been suggested, that if the 
will was good in 1850, as testified to by Mrs. Pace, a change 
of mind must be shown subsequently, to defeat it. The fail- 
ure to have it witnessed, keeps it open and unfinished. And 
therefore, there is no necessity to prove a subsequent change. 
I have inspected, carefully, the original papers which were 
submitted to the Jury on the trial, and I think that there can 
be no doubt but that the will propounded was written in Feb- 
suary, 1847; and that the alterations apparent upon its face, 
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and evidently of a later date, were probably made on the night 
to which the old lady’s testimony refers. Mr. Pace, intending 
to make a will, for it is quite clear that he did not intend to die 
intestate ; and equally so, that his intention as to the final dis- 
position of his estate, was unsettled and ambulatory—I repeat, 
that intending to make a will, he commenced writing, and that 
is the paper partially drawn up, without date, which was found 
with the rest, and produced and read on the trial. He re- 
members, however, the old wills of 1847; and getting one of 
them, makes the interlineations which it exhibits. I forbear 
to state the reasons which lead almost irresistibly to this con- 
clusion. 

I submit the inquiry—is there a particle of proof to show 
that Mr. Pace had abandoned his intention of havmg this will 
attested? He certainly prepared a clause with that view, 
either in 1847 or in 1850. What is there in the evidence of 
Mrs. Pace, to manifest his purpose of dispensing with this for- 
mality? ‘True, she testifies that she knows this paper to con- 
tain the will and wish of her husband, as to his personal estate. 
But does she know that he had given up his original design of 
having it witnessed? And what fact or circumstance does 
she state, from which it could be inferred that this paper was 
any more the will and wish of her husband, as to the person- 
alty, more than to realty ? 

She says, that after he had written the will, he called on her 
to say whether she was satisfied with it. Satisfied with what ? 
Why, undoubtedly with the’ disposition he had made of his 
property, and not with the form of the paper as it then stood. 
This question, we all know, is asked before the final execution 
of the will, in order that changes may be made, if thought ad- 
visable, upon consultation. It certainly establishes any thing, 
but the completeness of the paper, as to form. 

The witness is under some mistake, as to the disposition of 
Lany. For, by reference to the will, that addition to it was 
unquestionably written at the same time with the body of the 
instrument. Besides, there is another will of 1847, contain- 
ing the same proviston. 
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Well, what does Dr. Pleasants swear? That he had a. con- 
versation with Mr. Pace, on Friday before he died on Sunday, 
in which he stated that he had his will wrétten. This very 
language rebuts the idea that the will was finished. He did 
not say even, that the will was made; but simply that it was 
written. He died suddenly, three days afterwards: But this 
conversation was not in expectation of that event; and was 
long posterior to the period, when, according to the testimony 
of Mrs. Pace, the final alterations were made in his will. 

[11.] In the case of Beaty vs. Beaty, already referred to, 
Sir John Nicholl well remarks: “‘ That the mere vague decla- 
rations of testators, that they have made their wills, are not 
always to be implicitly. relied on; and can never, standing 
singly, supply proof of due execution; or consequently of 
what is to be taken in lieu of it.” “In common parlance,” con- 
tinues the learned judge, “a man may well say that he had 
made his will, when he has written a testamentary paper, 
though unfinished”’. 

I propose, now, to test this case by some others which are 
reported upon the same subject. I will select a few only. 

Painter vs. Painter, cited in Merivale’s Ch. Rep. 512, 
arose on a will both of real and personal property. It 
was written by the testator, with his own hand. It was 
signed and sealed, and had a clause of attestation, but no 
witnesses. It was locked up with other papers of moment. 
The testator had frequently declared that he should leave a 
will; and that he meant that the same should operate on his 
personal property. tle died suddenly, and this will was pro- 
nounced against. 

Stokes vs. Perry, (ib.) is another case. Mary Collett made 
a will of real and personal property, all in her own -hand-wri- 
ting ; subscribed her name, but did not seal it. It hada clause 
of attestation, but no witnesses. She died suddenly. The 
will was found locked up in a chest of drawers, inclosed in a 
piece of paper, on which was written, in her own hand, “ Mrs. 
Collett’s will’; and on another part of it, “My will’. On 
the evening prior to her death, the testatrix had asked her 
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nephew, as to her power of leaving two houses; and she then 
said, that she had left them, with some other things, to the 
very persons to whom they were bequeathed in the will. The 
will, however, was rejected. 

It requires but ordinary powers of discrimination, to see how 
much stronger this case is, than the one at bar. 

Another leading case, is Walker vs. Walker, 1 Merivale, 
503, tried before the Court of Delegates, composed of three 
Common Law Judges, and five Doctors of the Civil Law.— 
Here, the testatrix made a will, of real and personal property, 
and signed and sealed it. A clause of attestation, in the com- 
mon form, was subjoined, but not witnessed. And her will 
was found, at her death, in an envelope, on which was written : 
“T sign and seal my will, to have ready to be witnessed, the 
first opportunity I could get proper persons’. It was decided 
that the will was not good as to the personal property. 

It is conceded by counsel for the propounders, that if the 
will of Mr. Pace had been found in an envelope, with a super- 
scription precisely similar to that on Mrs. Ann Walker’s will, 
that it could not be established. This concession, which they 
were constrained, by authority, to make, we submit is fatal to 
their case. For the legal interpretation of a clause of attesta- 
tion, without being filled up, is precisely, when written out in 
words, what was endorsed on Mrs. Walker’s will. 

Giving full faith and credit to all the testimony which is ad- 
duced to sustain this will, what does it amount to in Law? 
Nothing more than this: “‘ My will-is written—I have signed 
and sealed it—read it over to my wife, who, with certain alter- 
ations which she suggested, and which I have made, is satis- 
fied with it. I have laid it aside to be witnessed, as I did with 
this same will, or with others, in 1847. And I intend to have 
this done at some convenient season, provided my mind does 
not undergo another change upon the subject’. 

The Public Administrator of New York vs. Watts § Le- 
roy; and the same vs. J. L. Norton, (1 Paige, 347,) is another 
leading case, in this country, where this whole doctrine is thor- 
oughly reviewed. ‘The testimony is too voluminous to cite the 
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facts. Suffice it to say, that the Chancellor fully sustains the 
principles which we have laid down, namely: that this testa- 
mentary paper, showing from’an inspection of it, that some 
other act or formality was supposed necessary by the testator, 
and was intended to be done by him before the same was to 
operate as a will; and there being no sufficient extraneous. 
proof to counteract this presumption, it is an unfinished or un- 
executed will, and is not valid for any purpose, unless the tes- 
tator was arrested by death, before he had reasonable time to 
complete his will in the manner intended. 

[12.] Here the caveators, being the next of kin, together 
with others of the deceased, and as such entitled to the distri- 
bution of the estate, if the will fails, the onus probandi is on 
the propounders. ‘They must make out a case by satisfactory 
proof, to prevent the distribution according to Law, of the de- 
cedent’s estate. 

[13.] What disposition, then, shall be made of this case ? 
The 57th section of the Judiciary Act of 1799, (Marbury 
Crawford's Digest, 308,) provides, “ that in any case which has 
arisen since the signing of the Constitution of 1798, or which 
may thereafter arise, of a verdict of a Special Jury being given 
contrary to evidence, and the principles of justice and equity, — 
it shall and may be lawful for the presiding Judge to grant a 
new trial before another Special Jury, in the manner therein 
prescribed”. 

[14. ] The 3d section of this late Statute, gives to the Judges the 
power to exercise a sound discretion in granting new trials, only 
where the verdict may be decidedly and strongly against the 
weight of evidence ; whereas, under the old Law, the right exists 
wherever the verdict is contrary to evidence and the principles 
of justice and equity. 

[15.]. Under either of these enactments, both of which, I 
apprehend, are of force, there could be no difficulty in direct- 
ing a new trial in this case; but we are not driven to take this 
broad ground, however justifiable we might be in so doing, un- 
der all the facts and circumstances of this case. We propose 
to put our judgment upon the most restricted view ever held 
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by this or any other Court, and to say, that if there was any 
evidence, however slight, to rebut the presumption arising from 
the face of this paper, we would not disturb the finding. But 
we affirm, after the most searching scrutiny by counsel, and 
careful examination by the Court, we do not find in the record 
one scintilla of proof, to rebut the legal presumption against 
the will, arising from the incomplete clause of attestation. 

The testator seems to have signed and sealed this paper, as 
he did several others, so as to leave as little to do as possible— 
postponing the completion from some cause, and thus dying, 
without having executed it. This is just the condition in which 
he left the wills of Feb. 1847 ; and just the condition in which he 
left that one of these three which he altered in the summer of 
1850, up to the time of his death. 

With these convictions upon our minds, and in the utter ab- 
sence of all testimony, that Mr. Pace had a divided mind, as to 
his estate, supposing that he left the paper perfect as to the 
personalty, but incomplete and void as to the realty, we feel 
bound to remand this cause for a re-hearing. 





No. 77.—Joun F. Boyp and another, administrators, Xe. 
plaintiffs in error, vs. WILLIAM CLEMENTS, guardian, and 
others, defendants in error. 


{1.] Ifa trustee buys from or sells to himself, his cestwi que trust may repudi- 
ate the act. 


In equity, in Muscogee Superior Court. Tried before Judge 
Iverson, May Term, 1853. 


This was a bill filed against the administrators of William 
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Boyd, for an account of his acts as guardian of Sarah F. Clem- 
ents. It appeared, on the trial, that the guardian had trans- 
ferred from himself, individually, to himself, as guardian, fifty 
shares of the stock of the Planter’s and Mechanic’s Bank, and 
claimed a credit therefor. Much evidence was introduced, to 
show the bona fides of the transaction. 

The Court charged the Jury, that an executor, administra- 
tor or guardian, had no right to invest the funds in his hands, 
in stocks of any kind, not specially authorized by Statute; and 
that if he did so, he did it at his peril, however solvent or enti- 
tled to credit, the Bank or other corporation, may be at the 
time of making the investment. And farther—that a trustee 
was not authorized to trade with himself upon the trust fund; 
and if he did so, the cestuz que trust could accept or repudiate 
such act; and it made no difference whether the same had op- 
erated to his or their injury or advantage. 

To this charge plaintiffs in error excepted. 


Dovenerty & Tuomas, for plaintiff in error. 
H. Hott, for defendant in error. 
By the Court.—BEnn1n@, J., delivering the opinion. 


Were these charges of the Court proper ? 

As to the first, we say nothing. 

[1.] As to the second, viz: ‘ That a trustee was not author- 
ized to trade with himself, upon the trust fund; and if he did 
so, the cestud que trust could accept or repudiate such act ; and 
it made no difference whether the same had operated to his or 
their injury or advantage’, we say we think it to have been 
proper. 

The charge states what seems to be authorized by decisions. 
Ex parte Lacey, 6 Ves. 625. Campbell vs. Walker, 5 do. 
678. Sanderson vs. Walker, 13 do. 601. Whelpdale vs. 
Cookson, 1 Ves. sr. 9. Hill on Trustees, 536. 

It is to be understood that the right of the cestud gue trust 
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to relief, will be barred by acquiescence, for any considerable 
period. 5 Ves. 680. 

This charge being right, it follows, from the facts of the case, 
that a new trial ought not to be granted to the plaintiffs in er- 
ror, whether the first charge was right or not. 

So a new trial is refused. 





No. 78.—Otiver P. TrnuincHast and another, plaintiffs in 
error, vs. NoursE, StonE & Co. defendants in error. 


[1.] By the Act of 1847, ‘To authorize parties to compel discoveries at 
Common Law”, an order had to be obtained in open Court, requiring the 
adverse party to answer the interrogatories. By the Amendatory Act of 
1850, the order could be obtained, either in term time or from a Judge of 
the Superior or Justice of the Inferior Court in vacation. But neither one of 
these Magistrates would have Jurisdiction to act in a case, pending in the 
Court of the other. 

[2.] Notwithstanding a continuance has been improperly denied to a party, 
still this Court will not, for that reason, order a new trial, provided the 
party has sustained no injury. 

[3.] Itisno good objection that a payment was made, for the express purpose of 
preventing the Statute of Limitations from running, provided it was made 
bona, fide, and without fraud or collusion between the debtor and creditor. 

[4.] A payment made on a joint note within six years, is sufficient to take it 
out of the Statute of Limitations, as against a co-promiser. 

[5.] The correctness of this doctrine—doubted ; but it having been consid- 
ered the settled Law of the State, for at least a quarter of a century, it is a 
question for Legislative, rather than Judicial interference. 


Suit upon notes in Muscogee Superior Court. ‘Tried before 
Judge Iverson, May Term, 1853. 


This action was upon three notes—all dated January Ist, 
1845—one for $300, due at sixty days; one for $304, due at 
four months ; and one for $615 ,°,°,, due at six months, and all 
VOL. XIv. 81 
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signed by O. P. Tillinghast and P. J. Tillinghast. Uponeach 
of the said notes was a credit for $28 ;7,°,, dated Dec. 16, 1850. 
The suit was brought in the Superior Court, July, 1852, and 
a plea of Statute of Limitations filed. 

The defendants filed interrogatories for the plaintiffs, Nourse; 
Stone ¢ Co. inquiring of them as to the credits, and seeking 
to prove by them, that they were entered by O. P. Tillinghast 
for the purpose of keeping the notes from being barred by the 
Statute of Limitations. The interrogatories were answered by 
only one of “the partners, and evasively. The order al- 
lowing the interrogatories, was granted by one of the Justices 
of the Inferior Court. 

Upon the trial, defendants objected to the answers to the in- 
terrogatories, on the ground that they were answered only by 
one partner, and by himevasively. The Court, however, ruled 
that the interrogatories were improperly sued out, the Justice 
of the Inferior Court having no authority to grant the order, 
and overruled the objection. ‘This decision is assigned as er- 
ror. 

Defendant’s counsel then moved the Court for a continu- 
ance, on the ground that he had been misled by the phraseol- 
ogy of the Act of the Legislature, in taking out the interroga- 
tories. The Court refused the motion, and this is assigned as 
error. 

Defendants’ counsel requested the Court to charge, that 
“the credits on the notes being in the hand-writing of O. P. 
Tillinghast, without proof that they were made with the knowl- 
edge, privity or consent of the said P. J. Tillinghast, and with- 
out proof that they were made at the time, or that any pay- 
ment was actually made, were not sufficient to prevent the Stat- 
ute of Limitations from barring the action, as to P. J. Tilling- 
hast’. The Court declined so to charge, but charged that 
“the entry being in the hand-writing of O. P. Tillinghast, was 
sufficient to charge his co-defendant’’. 

Which charge, and refusal to charge, are assigned as error. 


Jones & Jonss, for plaintiff in error. 
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W.. Dovenerty, for defendant in error. 


Judge BENNING having been of counsel, did not preside in 
this case. 


By the Court.—LumPpkK1y, J. delivering the opinion. 


This case being called for trial, the plaintiffs announced 
themselves ready. The defendants having filed interrogato- 
ries, to be answered by the plaintiffs, under the Laws of this 
State, authorizing discovery to be obtained at Common Law, 
objected to the same, as taken and returned into Court, on two 
grounds: First, because one of the three plaintiffs, only, had 
answered. Secondly, because Brooks, who did depose, an- 
swered evasively, in this—that while he states that the credit 
put upon the several notes sued on, was bona fide, consisting, 
as it did, of the amount due by plaintiffs to O. P. Tillinghast, 
for commissions on the purchase of cotton, he does not say 
whether these credits were not entered to prevent the Statute 
of Limitations from running; but refers to Mr. Tillinghast as 
the best exponent of the motive that influenced his conduct in 
making these credits. 

To these objections to the interrogatories, the plaintiff re- 
plies that the order directing the commission to issue for the 
examination of the plaintiffs, emanated from a Justice of the 
Inferior Court ; whereas, the case in which the testimony is 
to be used, is pending in the Superior Court. It is insisted, 
therefore, that the witnesses are not compelled to answer ; and 
that the defendant can take nothing by their failure to do so. 

[1.] We are thus called on to put a construction on the Act 
of 1847, ‘‘to authorize parties to compel discoveries at Com- 
mon Law’, and the Statute amendatory thereof, passed in 
1850. The former recites, “ That from and after its passage, 
any party, plaintiff or defendant, in any action at Common Law, 
pending inany Superior or Inferior Court of this State, wishing a 
discovery from the adverse party, to be used in evidence at the 
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trial of such action, may file written interrogatories to such par- 
ty, and call upon him to answer the same in solemn form, on oath 
or affirmation ; and if, upon such interrogatories being filed, it 
shall appear to the Court, by the oath of the party filing the 
same or otherwise, that answers to such interrogatories will 


be material evidence in the cause, and that the interrogatories, 


themselves, are pertinent, and such as the adverse party would 
be bound to answer, upon a Bill of Discovery, ina Court of 
Chancery, the Court shall allow such interrogatories, and shall 
make an order requiring the adverse party to answer. the same 
in writing, and in solemn form, on his oath or affirmation”, &c. 

By the 1st section of the Amendatory Act of 1850, it is 
provided, ‘That from and after the passage of this Act, wher- 
ever any party, plaintiff or defendant, in any action at Com- 
mon Law, pending in any Superior or Inferior Court of this 
State, shall wish to avail himself or herself of the provisions of 
the Act assented to on the 17th December, 1847, entitled, an 
Act ‘to authorize parties to compel discoveries at Common 
Law’, it shall and may be lawful for such party to make 
and present his or her interrogatories to the Court in which 
such action is or may be pending, to a Judge of the Superior 
Court or Justice of the Inferior Court in vacation; and when 
such interrogatories are presented in vacation, and are allowed 
by such Judge or Justice, and the said Judge or Justice shall 
make and grant an order requiring the adverse party to an- 
swer the same in writing, in solemn form, on oath or affirma- 
tion, &c.” 

It is conceded that under the first of these Acts, the appli- 
cation had to be made, not only in term time, but to the Court 
in which the suit was pending. But it is insisted, that under 
the last, application may be made, not only in vacation, but to 
the Judge of the Superior or Justice of the Inferior Court, at 
the option or convenience of the suitor, and without regard to 
the Court where the suit may be pending. 

In construing Statutes and all other writings, I recognize 
but one rule. I discard the idea of liberal or literal, latitudi- 
nous or strict interpretation; my wish and aim is, honestly 
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and in good faith, to endeavor to find out what was the mean- 
ing of the law-makers or parties to the contract ; and then to 
carry out that intention. 

What did the Legislature, then, propose to accomplish by 
the Act of 1850? Evidently to remedy a mischief, which, by 
a short practice, was found to exist in the previous Act of 1847 ; 
and that was, that leave to examine the adverse party, plaintiff or 
defendant, could only be obtained in Court during term time. To 
obviate this evil, it is provided that application for this purpose 
may be made in vacation also. But we are satisfied that it never 
could have been intended to say, that it was immaterial whether 
the application was made to the Judge of one Court or the other. 

There are many obvious objections to this construction.— 
Whenever an application of this sort is made, the Judge or Jus- 
tice is clothed with authority to examine into the matter, in or- 
der to be satisfied that the testimony is material, and that 
the discovery would be such as the party would be entitled to 
obtain, in answer to a bill for discovery. 

Would the Judge of the Superior Court undertake to deter- 
mine that the evidence which is sought, would or would not be 
material in a cause pending before the Inferior Court? And 
so, vice versa, would a Justice of the Inferior Court ever ven- 
ture to decide that the evidence applied for, would or would 
not be material in an action of ejectment, to try titles to land 
in the Superior Court, and which tribunal, alone, has jurisdic- 
tion of the subject-matter? And further—that it is such proof 
as might or might not be elicited from the conscience of the 
party, in answer ta a bill for discovery. 

There is another difficulty. Suppose the Clerk of the Su- 
perior Court should refuse to obey the order of the Justice of 
the Inferior Court, to whom would he be amenable for this con- 
tempt? Certainly not to the Judge of his own Court, where 
the cause is pending; for he has been guilty of no disobedience 
to his mandate. Nor can he, we apprehend, be made answerable 
to the Justice of the Inferior Court, who has issued his order in 
vacation. His functions have been performed, and he can 
never again get jurisdiction of the case. Qwoad, as to him, 
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every trace of the proceeding, except the order which he grant- 
ed, and which is of file in the Superior Court, is obliterated. 

There is still another view of this question. If the applica- 
tion be made in open Court, it must be done in that Court 
where the caseis pending. Why apply a different rule, when the 
application is made in vacation? Would not the whole Bench 
of the Inferior Court, composed of five members, in term time, 
be as competent to perform this office, as one of the five in va- 
cation? But if the whole Bench, in term time, cannot grant 
the order to take testimony to be used in a cause pending in 
the Superior Court, why should it be supposed that one Jus- 
tice is capable of doing this in vacation ? 

Our opinion is, that to preserve the symmetry of the Law, 
and to avoid a conflict of jurisdictions, we are constrained to 
hold that the order granted by the Justice, in this case, was 
without authority, and void. 

We hope the Legislature will go one step further, and dis- 
pense with this preliminary order altogether, and allow the in- 
terrogatories to issue, as a matter of course ; and what is equal- 
ly or still more important, authorize a viva voce examination of 
parties upon subpoena, the same as other witnesses. When 
will our people cast off their superstitious reverence for the 
past ! 

[2.] The objections to the interrogatories, on the grounds 
that Brooks had not answered fully, but evasively, and that the 
other two plaintiffs, Stone & Nourse, had not answered at all, 
being thus overruled, because the commission had issued ille- 
gally, counsel for defendants moved to continue the case. 

We rather incline to the opinion, that the continuance which 
was refused, should have been allowed. But the defendants 
have not been injured ; for, conceding all they propose to prove 
by these witnesses who did not testify : 

[8.] And admitting that if Brooks had answered fully, he 
would have sworn that O. P. Tillinghast made these payments 
with the express view of preventing the Statute of Limitations 
from running ; yet, if the payments were bona fine made, with- 
out fraud or collusion, and none such is charged or pretended, 
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we hold they were sufficient to prevent the Statute from run- 
ning. 

I hold a joint or partnership note, which has been over-due 
several years; I call upon one of the partners or joint-contract- 
ors, to get a partial payment, to keep the note within the Stat- 
ute. Is there anything wrong in this? Is it not the every 
day’s practice? There may be some ingenuity, but we cannot 
think much soundness in this defence. We never recollect to 
have heard such a plea before—we cannot believe that it is 
good. 

And thus it will be perceived, that if our construction of the 
Amendatory Act of 1850 is wrong, the defendants are not 
damnified, for the same reason that they were not by refusing 
the continuance. And that is, that the evidence, if obtained, 
could not have availed them any thing. 

[4.] And this brings us to the last and main point argued in 
this case ; and that is, whether a payment made by one of two 
or more joint-contractors, within the Statute, and before its 
bar has attached, constitutes a new starting point for the 
Statute ? 

We think it does so operate. Such was the decision of this 
Court, in Cox vs. Baily, (9 Ga. Rep. 467.) I did not preside 
in that cause, (the Reporter neglected to state the fact,) owing 
to my previous professional connection with the estate of Cox, 
the plaintiff ’s testator; and because my testimony was taken 
to prove the credit indorsed. on the note, while it was in my 
hands, as the attorney of the estate. This Court, however, 
did. but re-affirm, in that case, the same principles announced 
by the Judges in Convention, in Brewster vs. Hardeman and 
others, (Dudley's Reports, 138,) to wit: that the acknowledge- 
ment of a debt or promise to pay it, made by one partner, af- 
ter the dissolution of the firm, and after the debt has been 
barred by the Statute, will not revive the debt against the for- 
mer partners. But that according to “precedent” and “ au- 
thority’, the admission of a debt, by one partner, after disso- 
lution, but before the Statute has interposed its bar, will be 
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binding on the other partners, so far as to constitute a new 
point, from which the Statute will commence running. 

The same rule applies to joint-contracts, as to partnership : 
notes. And this doctrine has been considered the settled Law | 


Se 


that reason, if for no other, should be changed only. by the 
Legislature. 7 

[5.] We know that the correctness of the principle, that the 
admission of one-joint-contractor or partner binds the other, 
has been frequently doubted, and sometimes denied. The doc- 
trine was first laid down by Lord Mansfield, in Whiteombd: vs. 
Whiting, (Douglas, 652.) And it is founded upon the idea, 
that. the bar created by the Statute, rests entirely upon the 
presumption that the debt has been paid, and that such an ac- 
knowledgement or payment, removes the presumption and re- 
vives the original promise. And the conclusion is, that in this, 
as in other cases, an acknowledgement by one of many who 
are jointly concerned, is evidence against all, sufficient to re- 
move the presumption of payment. This is the explanation 
given by Rest, C. J., in Perham vs. Raynol, (2 Brigham, 306.) 


glass, 652. He says: “An acknowledgement of one, is an 
admission of all, and the Law raises the promise to pay, when 
the debt is admitted to be due. 

But I must say, that this principle has not only been qnes- 
tioned in England, (1 B. ¢ Alds. 467,) but from the examina- 
tion by the Supreme Court of the United States, in Bell ¢ 
Morrison, (1 Peters. S. C. R. 363,) the foundation on which 
it rests, found to be altogether unsatisfactory. In Pennsylva- 
nia, and some of the other States, it has been utterly exploded. 
(Levy vs. Cadet, 17 Serg. § Rawle, 126. 4 Greenleaf, 140.) 
See cases collected on this head, in 2 Pick. Rep. 2d. ed. 583, 
n. 1. 

And, considering that the Statute of Limitations was in- 
tended to be a Statute of repose—that it is a wise and benefi- 
cial Law having a tendency to produce adjustments of affairs 
between parties, while they remain fresh in their recollection, 
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and before time, in its lapse, has thrown darkness and obscuri- 


‘ ty upon them, I am not sure but that the latter is the better 


policy. But I repeat, that for myself, I do not consider this 


question as 7es integra. 





No. 79.—Oxtver P. Tituinanast & Paris J. TIL 
plaintiffs in error, vs. Joun Banks, defendant in 


of the loss ona shipment of cotton, which has been sustained 


amount so loaned. 


[2.] A valuable consideration consists in some right, interest, pr 


Judge Iverson, at May Term, 1853. 


tile transactions, in Columbus. Oliver P. Tillinghast 


& Banks consented; and Tillinghast proceeded to 
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INGHAST, 
error. 


[1.] Where B lends money to T, upon condition that he will share one-third 


by a firm, 


of which T erroneously supposes himself a member, and consequently, 
thinks that he is partly liable for said loss, B knowing at the time that he 
is not so; but having no pecuniary interest in the firm, nor privity with the 
parties to this transaction in cotton: Held, that B has committed no such 
fraud on T as vitiates the contract, and will prevent his recovery of the 


fit or bene- 


fit, accruing to the party who makes the contract; or some forbearance, 
detriment, loss, or responsibility, labor, or service, on the other side. 


Action on notes, in Muscogee Superior Court. Decision by 


John Butt and Willis D. Banks became partners in mercan- 


was their 


clerk and agent, with an agreement that he should share equally 
the profits, nothing being said about the losses. In the winter 
of 1850, Tillinghast stated to Butt & Banks, that he had made 
an arrangement with Nourse & Brooks, of Apalachicola, to 
purchase cotton on joint account with them. Thereupon, Butt 


purchase 


and ship several lots of cotton to N. & B. Afterwards, N. & 
B, drew a draft on Butt & Banks for $3,000, which they said 
was the loss sustained on the cotton shipped. They determin- 
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ed not to accept, because it was for the entire loss, and not for 
one half. ‘Tillinghast, when called on to explain it, insisted 
“that the draft should be accepted—that it would never do for 
it to be protested, and that all would be right;” and agreed, 
as he had induced Butt & Banks to go into the speculation, he 
would sustain an equal portion of the loss, and pay one-third 
of the draft, if he could raise the money. When the draft 
became due, John Banks, the father of Willis D. Banks, after 
much persuasion, agreed to lend to each of them, Butt, Banks 
& Tillinghast, $1,000 a-piece, to meet the draft, provided Til- 
linghast would give him security—which arrangement was 
made; and Tillinghast, with his father as security, gave to 
John Banks a due bill for $1,000. The money was advanced 
by John Banks, and the draft paid. Afterwards, Butt & 
Banks complained to N. & B. of their not paying one half of 
the loss. In reply, they denied the arrangement with Tilling- 
hast, and sent a copy of a letter directed by them to Butt & 
Banks, in which they declined such an arrangement. This 
letter, Tillinghast admitted he had received, and never exhib- 
ited it to sither Butt or Banks. 

John Banks sued Oliver P. Tillinghast and Paris J. Tilling- 
hast, on the due bill for $1,000. Defendants pleaded, that at 
the time they gave the said due bill, all the parties supposed 
that Oliver P. Tillinghast was, in fact, a partner of Butt ¢ 
Banks ; and as such, liable for one third of the loss on the 
cotton. That it has turned out, on investigation, that he was 
not a partner, and consequently not liable; that John Banks 
was aware, at the time he advanced the money, that Tilling- 
hast was not liable, and took the due bill in fraud. The plea, 
under these facts, set up a failure of consideration. 

Upon the trial, the facts proven were as stated above. 

Counsel for defendant, requested the Court to charge, 
that “If the Jury believed Tillinghast. was no partner in 
the firm of Butt & Banks, (but supposed himself to be one,) 
and was not liable to pay the $3,000 draft, and John Banks 
knowing this, agreed to pay up said draft, and did pay it up, 
in consideration that Butt, Banks & Tillinghast. would each 
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give a note or due bill, for $1,000, which they did, they must 
find for the defendant’. 

The Court declined so to charge, and this is assigned as 
error. 


Jones & Jongs, for plaintiff in error. 
DovaHeErty, for defendant in error. 


Judge Bennine having been formerly of counsel in this 
cause, did not preside. 


By the Court.—Starnes, J., delivering the opinion. 


[1.] ‘This record does not show that there was any privity 
between the defendant in error, and the parties to the business 
in which Butt & Banks and Oliver P. Tillinghast were en- 
gaged. It does not show that he had any pecuniary interest, 
whatever, in this co-partnership, (though a near relation to the 
partners,) nor that he conspired with them, to deceive Tilling- 
hast in any way. 

Under these circumstances, we do not see how it can bea 
fraud upon the latter, for Banks now to demand payment of the 
money which he has loaned to him, even if it be true, that 
Tillinghast was not a partner in this coricern, and was not, on 
that account, liable for one-third of the loss on the cotton 
which had been shipped to Nourse, Brooks & Co., though be- 
lieving himself to be so; and even if John Banks knew this, 
and yet loaned to him the money, upon condition that he would 
pay one-third of said loss. 

Let these facts be admitted, and still it remains true, that the 
defendant in error has parted with his money to Tillinghast, 
for no other valuable consideration or advantage, than the due 
bill which was given him for it, so far as we can judge from 
the record ; and it is scarcely a fraud to demand nothing more 
than payment of this due bill. 


Occupying the relation which he did to these young men, if 
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he had improperly prevailed on Tillinghast, knowing that he 
was not liable for any part of the loss, to pay one-third of the 
same, and to give his due bill, for the means of paying it, this 
might be deemed morally wrong; but in the absence of pecu- 
niary advantage to defendant in error, could not, certainly, in a 
Court of Law, constitute fraud, such as to vitiate the contract: 

[2.] If, however, to determine the liability of the plaintiff 
in error, Oliver P. Tillinghast, upon this due bill, it became 
necessary to consider his relations to this partnership transac- 
tion, and his liability to respond for a portion of what was lost 
on this cotton, we think there are facts in the record, which 
show a sufficient consideration, moving to him, for the pro- 
mise which he gave, to pay one-third of the debt. 1. It 
may be a question, from the evidence, though he was not a part- 
ner, whether he did not, as the active agent of that concern, 
know, or have reason to believe, that Nourse & Brooks had not 
agreed to receive the cotton on joint account, and did not con- 
ceal his knowledge from his principals, and misrepresent the 
facts to them. If he did so, interested as he was in the profits, 
and taking the chances of gain by the speculation, he incurred 
liability on account of the loss, and this would have been a 
consideration moving to him, for the promise he gave, to pay 
one-third thereof. 2. He was interested in the profits, and as 
a consequence, in the credit of the concern; and being thus 
interested, he prevailed on Butt & Banks not to allow the bill 
drawn by Nourse & Brooks to be dishonored, and told them 
that ‘all would be right”. When thus, his whole conduct in 
the matter is considered, his representations, (even supposing 
them to have been made in good faith,) and his chance of en- 
hanced gain from the profits, by the credit of the firm being 
sustained, we find a. sufficient consideration for the promise 
to pay one-third of the loss. 

* A valuable consideration consists in some right, interest, 
profit, or benefit accruing to the party who makes the contract ; 
or some forbearance, detriment, loss, responsibility or act, la- 
bor or service, on the other side”. (Story on Prom. N. §186.) 
Let the judgment be affirmed. 
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No. 80.—BrngAMIN W. WALKER, plaintiff in error, vs. WIL- 
LIAM DovuaueErty, defendant in error. 


[1.] If the judgment of the Superior Court is reversed on every point of ex- 
ception, or on a single one only, itis entirely vacated; and this is done by 
placing on the minutes of the Superior Court, a transcript of the judgment 
of the Supreme Court This done, the case stands for trial, de novo, as in 
the first instance, unless otherwise disposed of, by the order of this Court. 


[2.] Some remarks as to the powers of this Court, deducible from the peculiar 
phraseology of the organic law. 


[3.] Where the question, as to the proper representation of an estate, is in- 
volved in litigation, it is the duty of the Ordinary to grant temporary let- 
ters, pendente lite. 


Motion, in Muscogee Superior Court. Decided by Judge 
Iverson, May Term, 1853. 


At February Term, 1853, of the Court of Ordinary of 
Muscogee county, letters of administration, pendente lite, were 
granted to William Dougherty, upon the estate of James C. 
Watson, deceased. The order granting the letters recited, 
“ That John H. Watson and Benj. W. Walker, were qualified 
as executors; that the letters to Watson were revoked at Jan- 
uary Term, 1846, and the letters to Walker revoked at Janua- 
ry Term, 1847; that at July Term, 1847, letters of adminis- 
tration were granted to Mansfield Torrance; that at June 
Term, 1852, Walker moved the Court to rescind the order 
granting letters to ‘Torrance, and also the order revoking his 
letters—which motion being refused, Walker appealed to the 
Superior Court. That at the same term, Ann E. McDougald, 
as administratrix of Daniel McDougald, being a creditor, ‘also 
applied for letters of administration on Watson’s estate; which 
being refused, she appealed also to the Superior Court. At 
the February Term, 1853, William Dougherty, as a creditor, 
applied for letters of administration ; which being refused, he 
also appealed. Under these circumstances, the Ordinary made 
the appointment of temporary administrator, pendente lite.— 
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Watson appealed therefrom to the Superior Court. That 
Court affirmed the appointment, and this is assigned as error. 


Jones & Jonzs for plaintiff in error. 

W. Dovauerty, for defendant in error. 

Judge BenninG having been of counsel, did not preside. 
By the Court.—LumpkIn, J. delivering the opinion. 


*. By oversight of the counsel for the plaintiff in error, the evi- 
dence before the Circuit Judge, in this case, and upon which 
his judgment was given, which is now sought to be reversed, 
is not incorporated in the bill of exceptions. Neither is it con- 
tained in the transcript of the record. It is always with re- 
luctance, that we are compelled to determine a case upon a 
partial or mutilated statement of the facts. Such decisions, 
however justified, upon technical rules, from which no Court 
can depart, are never satisfactory, either to the parties, or to 
the Court making them. With a distinct declaration, then, 
that the course about to be pursued, shall not be invoked as a 
precedent, we will consider and adjudge this case, not as it is 
presented on the paper before us, but upon the facts as they are 
known to exist. Thus, giving to the plaintiff in error the full 
benefit of all the records of all the Courts, in which this case 
originated, and through which it has heretofore passed, upon 
appeal, from the Court of Ordinary to the Superior Court of 
Muscogee county, and by writ of error to this Court. 

[1.] Pretermitting, then, all collateral matter, it seems that 
Benjamin W. Walker, many years ago qualified as executor of 
James C. Watson, deceased ; that his letters were subsequent- 
ly revoked by the Court of Ordinary which granted them, up- 
on the ground that he had removed to the State of Alabama. 
Walker came before the Ordinary and moved a rescission of the 
order vacating his appointment. His application being re- 
fused, he appealed to the Superior Court. The appeal case 
was submitted to a Special Jury, when the presiding Judge, 
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amongst other things, charged the Jury, that the non-resi- 
dence of the executor forfeited his office. To this instruction, 
counsel for Walker excepted, and the question was brought to 
this Court, by writ of error; and upon argument, it was 
held that the Circuit Judge erred in deciding that the removal 
of the executor set aside his letters testamentary, and in so 
charging the Jury. 

It is now insisted that the effect of this decision was pro- 
prio vigore, to restore Walker to his office. But, we appre- 
hend that this is a mistake. Whether such direction might 
not have been given, as would have re-instated Walker summa 
rily, we need not decide. It is argued, that no final judgment 
can be given in this Court; but that in every case, where 
there is a reversal of the judgment of the Court below, a new, 
or rather, another trialis to be had. And that this is a fixed 
rule under our judicial system, to which there cannot exist an 
exception. 

[2.] But it is believed that this Court possesses power be- 
yond that which results merely from its organization as a Court 
of Errors. In the Act granting it, there isa grant of juris- 
diction which is exceedingly broad. Not only may “ Any de- 
cision, sentence, judgment or decree, of any Superior Court be 
carried up” to be reviewed, “either on the Law or Equity side 
of the Court”. But this Court shall cause its decisions, when 
made, to be certified by its Clerk, to the Court below, “ And 
award such order, and direction in the premises, as may be 
consistent with the law and justice of the case; which de- 
cision so rendered and ordered, and direction so awarded, shall 
be respected, and. carried into full effect by the Court below’. 
Cobb's Digest, 450. 

It is manifestly not true, therefore, that in every case where 
there is a reversal of the judgment of the Court below, that a 
new or another trial must necessarily be had in the Superior 
Court; and that this is a fixed rule in owr system, to which 
there cannot exist an exception. On the contrary, there are 
many cases, and this may be one of them, where this Court 
might feel itself not only authorized, but required to award 
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such order as would make a final disposition of the case. The 
record being in this Court, I am inclined to the opinion that 
it is there under the peculiar phraseology of the Act of 1845, 
for every purpose of awarding a perfect judgment; at least, 
such a one as is demanded by the exigencies of the case, and 
as shall be in accordance with the principles of law and jus- 
tice. 

It is unnecessary to discuss what might have been done in 
this case; but let us look to what was actually done. Not to 
the order which we may have awarded, but to the judgment 
which we did render. And what was that? It is in these 
words, “It is considered and adjudged by the Court, that the 
judgment of the Court below be reversed; upon the ground, 
that the Court erred in charging the Jury, that the removal of 
Benjamin W. Walker beyond the limits of the State, subse- 
quent to his appointment as executor, was good cause for re- 
voking the letters testamentary, which had been previously 
granted to him, upon the estate of James C. Watson, deceased.” 

The only effect, therefore, of the judgment rendered here, 
will be to set aside the erroneous judgment rendered against 
Walker in the Superior Court, on account of the misdirection 
of the presiding Judge ; and to place the case precisely where 
it stood on the appeal, before this erroneous judgment was 





given. 

[3.] The proper representation on the estate of Watson, be- 
ing thus involved in litigation, and its assets and effects scat- 
tered and unprotected, it was right in the Ordinay to grant 
letters of administration, pendente lite, on said estate. The 
question of representation is yet for final trial, on several ap- 
peal cases in the Superior Court. And the Statute of the 
State, under which this temporary appointment was made, af- 
ter directing how appeals shall be taken, says, ‘“ Letters testa- 
mentary, or of administration, shall not be granted or issued, 
until the decision of such appeal by the Superior Court. But 
the said Court of Ordinary may, pending such appeal, grant 
temporary letters, to collect the estate of the deceased’’.— 
(Cobb’s Digest, 283 and 311.) 
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It is under this Law that this appointment is made, and, we 
think, rightfully. We, therefore, affirm the judgment of the 
Court below, sustaining the action of the Ordinary. 





No. 81.—Saran A. Liypsey, plaintiff in error, vs. Joun A. 
Linpsey, defendant in error. 


[1.] Though testimony be improperly admitted, yet, if it be not material, or 
if material, in favor of the party objecting, the judgment should not be re- 
versed on this account. 


[2.] Upon trial of a habeas corpus, sued out by one parent, for the purpose of 
obtaining from the other the possession of an infant child, the question, as 
to whom the same shall be awarded, is entrusted to the discretion of the 
Circuit Judge, before whom the writ is made returnable; and it must be a 
flagrant abuse of that discretion, which will authorize a reviewing Court 
to interfere. 


[{3.] A party suing out a writ of error, is, strictly, not entitled to a superse- 
deas, until the bill of exceptions is filed. But the proper practice, in cases 
where irreparable injury may result, by carrying the judgment instantly 
into effect, is, upon notice being given to the Court, that a bill of excep- 
tions will be filed, to allow a reasonable time for this to be done, before the 
judgment is carried into effect. 


Decision upon habeas corpus, by Judge Iverson, in Supe- 
rior Court of Muscogee county, May Term, 1858. 


John A. Lindsey, by petition to the Court, showed that he 
married Sarah A. Jeffries in 1844, by whom he had one child, 
a female. That his wife had abandoned him, against his con- 
sent, and was now living in a state of adultery, with another 
man. That she had possession of his child, and prayed a writ 
of habeas corpus. 

In return to the writ, Mrs. Lindsey admitted the marriage 
and the possession of the child; averred that she left the house 
of petitioner, because of his ill-treatment, his incontinence, ‘and 
VOL. XIV. 83 
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his failure to provide for her necessities; that she was informed 
and believed that Lindsey had obtained a total divorce from her, 
in the coanty of Jasper; that petitioner is very poor, and his 
mother, (with whom he lives,) unqualified to take care of a 
young female child, not yet five years old; that the mother of 
respondent, (with whom she lives,) owns several valuable ne- 
groes, and is able and willing to give every aid and assistance, 
in rearing the child, who needs, particularly, the care and at- 
tention of a mother. 

Upon the hearing, petitioner proved facts going to show that 
Mrs. Lindsey was living in a state of adultery with another. 

By a witness, Joseph Downs, it was also proven, that in a 
conversation with a man named Perry, at or near the house of 
the latter, he said the defendant was his wife, and that this oc- 
curred within twenty feet of where the defendant was sitting. 
At the same time, Mrs. Nancy Jeffries (defendant’s mother) 
said Perry was her son-in-law. To the admission of this testi- 
mony, the counsel for plaintiff in error excepted. 

After argument, the Court ordered the child to be delivered 
to the father, and counsel for the mother excepted. 

Counsel offered to give bond immediately, so as to supercede 
the said judgment, until the final decision of the Supreme Court. 
The Court refused to allow the order stayed, in the way pro- 
posed ; but passed an order giving the possession to the father, 
until the final determination of the case. 

To this proceeding, counsel for respondent excepted. 

Upon these exceptions error has been assigned. 


Devon, for plaintiff in error. 
Jounson & PatTeERsoN, for defendant in error. 
By the Court.—StarneEs, J. delivering the opinion. 


[1.] It is questionable, from the testimony, whether or not 
Sarah Lindsey was near enough to the witness, Downs, Perry 
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occurred between himself and these persons. If she did not 
hear it, she was not bound by it. ‘The witness says she was 
sitting about twenty feet from where the conversation took 
place; if so, it was possible for her to hear what was said, and so 
the Court may have thought, when the testimony was admitted. 

But if this be not so, it occurs to us that what was thep said, 
if at all material, was rather in favor of plaintiff in error.— 
The statements amounted to declarations, that Perry called 
plaintiff in error his wife, and that Mrs. Jeffries, the mother, 
said he was her son-in-law. As the record shows, it was pro- 
ven by another witness, that subsequently to her separation 
from the defendant in error, he had seen the plaintiff in error 
with a child not twelve months old, which she called “ her ba- 
by”; and this child, it seems, must have been begotten and 
born since that separation. In asserting the relationship of 
wife with Perry, she was, at all events, claiming to live in @ 
position with the probable father of this child, somewhat more 
respectable than shameless concubinage. 

[2.] In a proceeding like this before us, the question, as to 
which parent is entitled to the custody of the child, is to be de- 
termined with reference to the welfare of that child, and is pro- 
perly lodged in the discretion of the Circuit Judge, before whom 
the habeas corpus is made returnable. Unless there appears 
to be some flagrant abuse of that discretion, this Court will not 
interfere with the exercise of it. There is an obvious propriety 
in this. The Judge, in such case, is more of the vicinage, as 
it were, than this Court, has probably better opportunity of 
knowing the parties—their means, &c. He has them before 
him, and has the benefit of their demeanor and appearance, in 
aid of his judgment. So, of witnesses. He may be familiar 
with their reputations—looks them in the face when they speak 
—has the benefit of their conduct and appearance, and pro- 
nounces his judgment accordingly. For these reasons, a case 
of glaring error should be required, to authorize an interfer- 
ence, by us, with a judgment thus formed. Such, this case is 
not. 

It: is insisted, that by the return of the plaintiff in 
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error, it appears, that this defendant in error had treated her 
badly, while they lived together—had himself committed adul- 
tery—that hie character was no better than it should be, and 
that, consequently, he was a very unfit person to have the cus- 
tody of this infant daughter. 

' His return is the statement of the plaintiff in error, and is 
entitled to very little weight in the consideration of this: ques- 
tion... But if its statements be admitted, we are not prepared 
to say that the decision was wrong. 

Upon principles of abstract ethics, there may be no differ- 
ence in the sin of the man and the woman, who violate the 
jaws of chastity. . In the eye of an omniscient God, the weak 
and erring woman may not be, (to say the least,) the more sin- 
ful and degraded of the two. But we do know, that in the 


' opinion of society, it is otherwise. The man may notoriously 


sin in this regard; and yet, sometimes, retain a position.of res- 
pectability, or guasi respectability, by means of which his _re- 
lations and those of his family, with decent people, are main- 
tained ; his children may associate with such persons; and be 
educated to become good and useful members of society. But 
otherwise is it with the frail female; for when once ‘she sins 
after this sort, she sins against society. Easy is the-descent, 
with her, then, to an Avernus of utter and irremediable ruin, 
where her associations are with the vulgar, the vile and the de- 
praved. If her children be with her, their characters must be, 
more or, less, influenced and formed by the circumstances which 
surround them. 

Even if it be admitted that there was proof before the Court, 
showing this father to have committed adultery, and to have 
been, himself, of habits more or less profligate, yet, the above 
considerations enable.us to see, very clearly, how, compelled 
as the Judge was, to award this child to one -of two exception- 
able parents ; and looking, alone, to its interests, he chose the 
father, as the least objectionable. . 

[3.] The Court committed no error which we can correct, 
when he refused to suspend his judgment, at the instance of 
the counsel for'the plaintiff in error. His.Honor was not com- 
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pelled to direct a supersedeas, until the bill of exceptions was 
filed; for the provision of the law is, that “‘the bill of excep- 
tions shall operate as a supersedeas to the judgment, Xe. in all 
cases where bond may be given, or affidavit filed,” -&c. No 
bill of exceptions was filed, and the judgment was not necessa- 
rily to be superceded until this was done. . 

Nevertheless, we think that the best and proper practice is, 
to suspend the judgment for the reasonable time which may be 
required to file the bill of exceptions, when notice is given by 
counsel that a bill will be filed, in all those cases where, if the 
judgment be instantly pronounced and carried into effect, the 
person in whose favor it is rendered, may put it out of the pow- 
er of the other party, who is suing out his writ of error with- 
out delay, to be placed in the situation in which he was at the 
time of the judgment. It is said that this has been done in 
this case, by the removal of the child beyond the jurisdiction 
of the Court. Where it is possible that such a result may en- 
sue, it is better that the short delay asked for should be grant- 
ed. From this course, but slight injury can result, when se- 
rious and irreparable wrong may ensue from a different prac- 
tice. 

Let the judgment be affirmed. 





No. 82.—Danie. B. Ricu, plaintiff in error, vs. Joun Du- 
PREE, defendant in error. 


[1.] If a promise to pay a debt is made before the debt is barred by the Stat- 
ute of Limitations, the efect is to annul the operation of the Statute, up to 
the time of the promise, and to make the time of the promise, a time from 
which the Statute re-commences running. 


[2] One who is not connected with a debt, is not incompetent to testify as to 
the debt. 

[3.] When the old promise is the foundation of the suit, other promises, in 

support of that. promise, may be proved without being alleged. 
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(4.] If, at different times, a debtor makes independent promises, as to the 
payment of his debt, the operation of any one of the promises, is not af- 
fected by the others. 


Complaint, in Baker Superior Court. Tried before Judge 
Perkins, October Term, 1853. 


This was an action brought 30th March, 1848, by John Du- 
pree, bearer, against Daniel B. Rich, on a promissory note, da- 
ted March 27, 1841, due on demand, for $700, and payable to 
Nathan G. Christie, or bearer. The suit was brought under 
the Act of 1847, “to curtail and simplify pleadings at Law” ; 
and a copy of the note was annexed, with a credit of $200, 
dated October 15, 1842. The defendant pleaded the Statute 
of Limitations. 

On the trial, defendant demurred to the declaration, on the 
ground that on its face, the cause of action stated therein was 
barred by the Statute of Limitations. The Court overruled 
the demurrer, and defendant excepted. , 

Plaintiff then offered the depositions of N. G. Christie, the 
payee, in order to prove the credit of $200 on the note—to 
which defendant ebjected, on the ground that he was interest- 
ed. The Court overruled the objection, and defendant ex- 
cepted. 

To the second interrogatory, Christie swore, that ‘ Defend- 
ant told witness he had paid $200 on the note, and he knew 
that it was credited on the note. Witness thinks he said he 
placed it there himself, and said he would pay the rest as soon 
as he could”. Defendant objected, on the ground that the 
pleading showed no allegation of any such promise, implied 
from this payment. The Court overruled the objection, and 
defendant excepted. 

Defendant's counsel requested the Court to charge the Jury, 
that if the promise to pay, was accompanied with the condi- 
tion, ‘as soon as the defendant could”’, that the plaintiff could 
not recover, there being no allegation in the petition that the 
defendant was able to pay; or proof that he was. 

The Court declined so to charge, but charged as follows: 
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“That if they believed, from the evidence, that the credit 
purporting to have been made on the note was a bona fide cred- 
it, and that said payment was made by the defendant, or by 
his authority, at the time it purported to have been made by 
the credit, it was such an acknowledgment of the debt as cre- 
ated an implied promise to pay the same; and if the action 
was commenced within six years thereafter, the note was not 
barred by the Statute’. 

To this, defendant excepted; and upon these exceptions as- 
signed error. 


Devon, for plaintiff in error. 


Bowers, for defendant in error. 
By the Court.—BEnNING J., delivering the opinion. 


[1.] Was the Court below right in overruling the demurrer 
to the declaration ? 

The plaintiff in error contends that the Court was not; and 
that the case of Martin vs. Broach and others, (6 Ga. Rep. 
21,) shows it. 

But that case is not like this. In that case, the promise 
was made ‘ After the bar of the Statute of Limitations had 
attached”. (22.) In this, the promise was made before.— 
When made in this, therefore, the old promise was still sub- 
sisting and good ; and so the effect of the new promise could 
not have been more than to add continuance to the old pro- 
mise, to give it a greater length of days than it would have had, 
if left to itself. The effect could not have been to substitute 
the new promise for the old one—to make the new promise 
equivalent to a renewal of the note. 

In this case, the foundation of the suit, therefore, is the old 
promise—the note itself. 

The demurrer admits the credit as stated in the declaration. 
As stated in that, the credit was entered within six years after 
the note fell due. And the credit, as stated under the Act for 
simplifying pleadings at Law, makes a part of the cause of ac- 
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tion. The demurrer, therefore, in admitting the credit to be 
true, admits the old promise to be good—admits the case to be 
out of the Statute of Limitations. 

It would not he right, however, for me to leave the impres- 
sion that this Court considers the objection of the Statute of 
Limitations to be one which, at Law, may be taken by demur- 
rer. The Court is to be understood as expressing no opinion 
on that question. Speaking for myself, I feel no hesitation in 
saying that I do not believe the objection to be one which can 
be so taken. 

I must say, too, that in referring to the case of Martin vs. 
Broach, I am not to be considered as approving it. 

I do not approve it. Ido not think there is to be found a 
single English case which supports it. And it is to English 
cases, and our State Legislation, that we have to look for what 
is Law. In my opinion, the true rule is to be gathered from 
the case of Hyleing vs. Hastings, (1 Lord Raymond, 389, 
421.) In that case, “Holt, Chief Justice, reported to the 
’ King’s Bench, that he had put this case to all the Judges of 
England, (except Lechmere,) assembled at Serjeant’s Inn, and 
that they were all of opinion that this conditional promise 
had brought the case out of the Statute of Limitations ; and 
that a general indebitatus asswmpsit might be well maintained, 
because the defendant has waived the benefit of the Statute”. 

The effect of the new promise-is, to bring the old one out of 
the Statute; i. e. to bring it where the Statute does not oper- 
ate on it at all. The old promise, by the new one, becomes as 
good as new. And this, in cases where the old promise is 
barred at the time of the new. 

[2.] Was Christie so interested as to be incompetent to testi- 
fy for the defendant in error? 


Plainly, he was not at‘all interested. For aught that ap- 
pears, he stood, in every respect, disconnected from the note, 

[8.] In disposing of the first exception, we have disposed of 
the third. The old promise is the foundation of the suit. The 
new promise is evidence in support of the old—is evidence to 
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show that this was kept in full force, notwithstanding the lapse 
of six years, next after it fell due. 

[4.] It appears that the conversation to which Christie tes- 
tifies—that in which he says the plaintiff in error told him 
‘he would pay the rest as soon as he could’’, took place at one 
time, and that the credit was entered at another and a pre- 
vious time. Whatever inference, therefore, is to be drawn 
from the entry of the credit, is to be drawn from it, notwith- 
standing the conversation. 

Now, as to the inference to be drawn from the entry of the 
credit, there can be no doubt the Court below correctly stated 
what it was. And that being so, it follows that the Court 
could not, as requested, charge that if the promise to pay was 
accompanied with the condition, ‘as soon as the defendant 
could”, the plaintiff could not recover, unless it had been al- 
leged and proved that the defendant hud become able. If the 
first promise was absolute and good, it was sufficient, although 
the second might be conditional and worthless. The request 
to the Court amounts to this: if the second promise is worth- - 
less, tell the Jury both promises are worthless. 

We find no error in this record. 





No. 838.—Ann E. McDoveatp, Administratrix, &c., plaintiff 
in error, vs. JAMES D. WILLIFoRD and others, defendants 
in error. 


[1.] It does not follow, necessarily, that because the statenfents in the origi- 
nal and the amended bill are contradictory, that the latter will be rejected. 
The facts, as originally set forth, may be wrong, and it may be.the purpose 
of the amendment to rectify the error. In that event, the amendment will 
be substituted for the original: 

[2.] Mispleading should never be allowed to defeat substantial rights; but 
every case should ultimately be heard.and determined, upon its-real merits. 
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[3.] "i bill may be amended for many purposes—among w hich, are the cor- 
rection of mistakes in the original bill. 

[4.] To make the amendment objectionable, on the ground of repugnancy to 
the original bill, the contradiction must be such, that retaining both, no de- 
crée could be rendered. 

[5.] Where the matter in the bill has not been put forth with sufficient pre- 
cision, the Court will always give liberty to amend the bill, for the purpose 
of making the necessary alterations. 

[6.] Great latitude is allowed in amending bills. 

[7.] Not only the discovery of new matter, existing at the time the original 
bill was filed, will authorize an amendment; but the fact, also, that coun- 
sel, by mistake or misapprehension, did not think the new matter necessary 
to be stated. 

[8-} The doctrine of amendments, is now more a question of cost than any 
thing else. 

[9.] One acting representatively, is entitled to more indulgence than the ori- 
ginal party. 


- [10.] Where heirs at law sue in ejectment as such, to recover land, which has 


not been paid for by their ancestor, equity will compel them to discharge 
the vender’s lien, for the purchase money—the ancestor having died insol- 
vent, and there being no representation upon his estate. 


In Equity, in Muscogee Superior Court. Decision by Judge 
Iverson, May Term, 1854. 


The plaintiff in error, as the administratrix of Daniel Mc- 
Dougald, filed her bill against the heirs at law of Martin 
Brooks, charging, that Daniel McDougald was the owner of a 
lot in the City of Columbus, and being necessarily frequently 
absent from the city, and fearing a levy upon, and sale of the 
lot, as the property of some third person, during his absence, 
and being ignorant of the Act of 1839, authorizing claims to 
be interposed by agents and attorneys at law and in fact, he 
executed a quit claim deed, without consideration, to Martin 
Brooks, his agent and steward, (who rented out and received 
the rents for the said lot,) for the sole purpose of enabling 
Brooks to interpose a claim therefor, in the event of a levy ; 
that McDougald had at all times exercised control over the 
lot; that Breoks was dead, and his heirs at law had commenc- 
ed their action of ejectment, for the recovery of the lot. The 
prayer was for an account for the rents received by Brooks, a 
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decree that the deed be delivered up to be cancelled, and an | 
injunction of the action of ejectment. 

After answer by the defendants, the complainant, by leave of 
the Court, amended her bill—the order reserving to the de- 
fendants the privilege of objecting when the amendment was 
filed. 

The amendment charged, that the deed to Brooks never was 
delivered, but was placed in the hands of Alexander McDou- 
gald, to be by him delivered to Brooks, whenever the necessity 
for its use should occur; that no such necessity arose, and 
hence the deed was never delivered. The amendment also set 
up other evidences of indebtedness from Brooks to McDougald, 
and prayed that the same might be considered as filed by way 
of supplemental bill. 

At May Term, 1853, defendants’ solicitors moved that the 
amendment be disallowed, on the grounds, 1st. That the alle- 
gations therein are contradictory of the original bill. 2d. 
That it was improvidently granted, as to the other portions 
thereof. 

Upon argument, the Court sustained the motion, as to that 
portion of the amendment which was contradictory of the ori- 
ginal bill, but overruled the motion as to the balance. To 
this decision of the Court, the counsel for complainant ex- 
cepted. 

The complainant then amended his amendment, by adding 
an allegation, that Alexander McDougald, one of the witnesses 
to the deed, made the usual affidavit thereon, for the purpose 
of having the same admitted to record; but that in truth and 
in fact, the deed never was delivered. 

The complainants’ counsel then moved the Court, to allow 
the amendment thus amended—which being refused, com- 


plainant excepted. 


Devon, for plaintiff in error. 


Dovucnerty, for defendant in error. 
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By the Court.—Lumpkwy, J. delivering the opinion. 


An action of ejectment was brought in the Superior. Court 
of Muscogee county, by the heirs of Martin Brooks, against John 
Quin, John Padget and Isaac Williams, to recover Lots Nos. 
72 and 76, in the City of Columbus. The defendants were the 
tenants of -Daniel MeDougald, deceased. Mrs. Ann E. Me- 
Dougald, as the administratrix of her husband, Daniel Me- 
Dougald, filed her bill, representing, amongst other things, 
that her intestate, in his life-time, to-wit: on the 20th of April, 
1840, executed a deed to the lots in dispute, to Martin Brooks, 
the ancester of the plaintiffs, to enable Brooks to claim these 
lots for McDougald, during his temporary absence from the 
State, provided any attempt should be made to disturb the 
property.. And she charges, that the conveyance was intended 
merely to operate as a power of attorney, for this purpose, and 
for none other, whatever. That while it was true, that the 
Legislature, at 1s previous session, in December, 1839, had 
passed an Act authorizing a claim to land to be interposed by 
an agent or attorney at law, or in fact, for their principal ; 
yet this Statute was not known to her intestate at the time—it 
not having been published and circulated at the time the con- 
veyance was made to Martin Brooks. A copy of the deed 
made by McDougald to Brooks, was annexed to the bill, by 
which it appeared that it had been proven and admitted to re- 
cord, upon the oath of Alexander McDougald, one of the sub- 
seribing witnesses, on the 3d of October, 1840. 

The bill prayed that the deed might be cancelled, and the 
action of ejectment perpetually enjoined. 

The answers of the defendants were filed, at the November 
Term, 1852, denying all knowledge of any of the facts charged 
in the bill, and which would, if true, impugn the validity of 
their title. They admitted that they had never seen the origi- 
nal deed, but relied on a copy taken from the record book. 

The complainant, by her solicitor, moved the Court to make 
an amendment to the bill, the main feature and object of which 
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was to allege, that the deed made to this property, never was 
delivered to Brooks, the feoffee ; that it vas lodged with Alex- 
ander McDougald, one of the subscribing witnesses, and broth- 
er of the feoffer, to be kept by him, until the exigency might 
arise, which would render it necessary to hand it over to Brooks ; 
and that the crisis never having happened, the deed never was 
delivered, but had been, by the said witness, deposited in the 
Clerk’s office for registration only; and that in this way, a 
copy had been obtained by the heirs of Brooks—the original 
never having been in the possession, power or control, either of 
the plaintiffs or their ancestor. The amendment further charg- 
ed, that Brooks died insolvent, indebted to Daniel McDougald 
$10,000, or other large sum, and copies of the evidence of his in- 
debtedness are appended to the bill; and the prayer is amend- 
ed, by asking, that in the event that the Court should hold 
that the title to these lots has vested in Brooks, that before it 
shall be made available to his heirs, that the lots may be ap- 
propriated to the payment of Brooks debt to McDougald— 
there having been no representation on the estate of Brooks, 
and the plaintiffs suing as heirs at law, to recover the pro- 
perty. 

The amendment contained other matter, which I deem it un- 
necessary to notice. 

The defendants’ solicitor moved to strike out this amend- 
ment, on the grounds : 

First. That it was contradictory to the original bill. 

Secondly. That it was allowed without any special cause 
haying been previously shown to the Court; and 

Thirdly. Because it had been improvidently granted. 

The Court sustained the motion on the first ground, but 
overruled the other two. 

Upon the representation of the defendants’ solicitor, that he 
was unable to compare the original with the amended bill; and 
that it would be more consistent with equity practice to reject 
the amendment altogether, and compel the complainant’s so- 
licitor to present it in an unexceptionable form. The Court 
adopted this suggestion, and rejected the amendment zn toto. 
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It was then moved by complainant’s solicitor to re-instate 
the amendment, corrected in accordance with the decision— 
that is, striking out so much and such parts thereof, as contra- 
dicted the original bill. But this application was refused.— 
Why, we are at a loss to imagine. The only objection sustain- 
ed to the amendment, when it was first argued and adjudged, 
was, that it was contradictory. If the amendment had been 
so modified as to make it consistent with the original bill, we 
cannot comprehend why it should not have been allowed. 

[1.] But waiving this narrow view of the subject, we pro- 
pose to consider it on broader grounds. It does not necessari- 
ly follow, that because the statements in the original and 
amended bill are contradictory, that the latter will necessarily 
be rejected. The facts, as set forth in the original bill, may be 
wrong, and it may be the purpose of the amendment to rectify 
these errors. It will, in that event, be substituted for the original. 

[2.] In Courts of Justice, Equity and Common Law, the 
time will come, and now 7s, when mis-pleading will never be 
allowed to prejudice any party; but every case will be ulti- 
mately tried upon its real and substantial merits. 

[3.] Judge Story, in his work on Equity Pleading, Chapter 
XX, § 884, in treating of the circumstances under which 
amendments are allowed to be made, says: ‘ And first, as to 
amendments by the plaintiff. Amending the bill may be use- 
ful for various purposes : for the correction of mistakes ; or for 
the suppression of impolitic admissions in the original state- 
ments; or for adding new parties ; or for inquiring into addi- 
tional facts; or for the further investigation of facts, which 
have been only partially disclosed; or for putting in issue new 
matter stated in the answer’. 

[4.] But passing this point by, does there exist in this case 
such a contradiction as that no decree could be rendered ?— 
We think not. The original bill alleges, that the deed was 
made to Martin Brooks, to-enable him to claim the Jots.— 
The amendment charges, that it was left in the care and custo- 
dy of Alexander McDougald, to be turned over to Martin 
Brooks for that purpose. Now, whether this latter aver- 
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ment constitutes Alexander McDougald the agent of Brooks, 
to receive and hold the deed, or makes the deed itself an escrow, 
practically, it makes no difference. In either aspect, it was to 
be used for the same object, and for none other. And the re- 
lief prayed, was the same, namely: the cancellation of the con- 
veyance. 

[5.] Where the matter of the bill has not been put in issue 
with sufficient precision, the Court will always give liberty to 
amend the bill, for the purpose of making the necessary alter- 
ation. (2 Bro. P. Cas. 194.) 

[6.] Great latitude is allowed to a complainant in making 
amendments. The most restricted doctrine to be found upon 
this subject, I find, after careful examination, is the case of 
Verplank vs. Meret, (Ins. Co. 1 Edw. 46,) once cited, ifI re- 
collect right, by this Court, with approbation, at least as to 
some of its principles. In England, the Courts have gone to 
tke extent of permitting a bill to be converted into an infor- 
mation. (President of the St. Mary’s Magdalen vs. Sibthorp, 
1 Russell, 154.) It has also been held there, where a plain- 
tiff filed a bill, stating an agreement, and the defendant, by 
his answer, admitted that there was an agreement, but differ- 
ent from that stated in the bill, that the plaintiff might amend 
his bill, abandoning his first agreement, and praying for a de- 
cree according to that admitted by the defendant. (Lindsay 
vs. Linch, 2 Sch. ¢ Lef. 9.) A bill for account against the de- 
fendant, as bailiff or agent, has been allowed to be changed in- 
toa bill for the foreclosure of a mortgage. (Smith vs. Smith, 
Cooper, 141.) And I recollect to have seen cited a case by 
Mr. Daniel, where a bill to set aside a deed, was converted, by 
amendment, into a bill to set up the instrument. This is en- 
tirely changing the case, and making the bill a perfectly new 
one, which it is laid down in 1 Ldw. 46, cannot be done. 

[7.] Mr. Daniel, in his Chancery Practice, title ‘Of Amend- 
ing Bills’, says, “‘ When a plaintiff has preferred his bill, and 
is advised that the same does not contain such material facts as 
are necessary, he may alter it by inserting new matter, subsist- 
ing at the time of exhibiting the bill, of which he was not then 
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apprized, or which he did not think necessary to be stated” .— 
(1st vol. p.454.) Now, whether the alteration, slight as I have 
shown it to be, is put upon the ground of the disclosure made 
by the defendants’ answer, that Martin Brooks never got pos- 
session of the original plea, or from information derived from 
Alexander McDougald, after the original bill was filed, or upon 
the ground that the original bill was prepared under a mistake 
or misconception of counsel, either as to the facts or the rights 
of his client, the amendment is equally admissible, under any 
and all of.these principles. 

[8.] Under the modern doctrine, amendments are more a 
question of cost than anything else. Where a different case is 
made by the amendment, the plaintiff should be taxed with the 
costs, and the defendant made to pay no more than he would 
have been put to had the bill been brought right originally. 

Thank God that the night of pedantry and quibble is passing 
away, and the morning of reason and common sense is break- 
ing brightly upon the world! The men of 1799 disdained to in- 
voke the spirits of departed oracles, in search for rules for our 
Courts of Justice. But a middle age intervened, and in spite 
of our Act of 1818, and other Statutes of amendments, we 
have been bandied “from Coke to Cooke—from Year Books to 
Dome Books—from ignotum to ignotius’’, until we had become 
the most law-ridden people upon the face of the earth. Mod- 
ern law reform is sweeping away all of these miserable cob- 
webs of antiquated nonesense, and life, liberty, reputation and 
property are appreciated too highly to allow'them to rest on 
“legal riddles and paradoxes’. Forms are no longer any- 
thing—substance is everything. 

Let us examine the other objection to the amendment, not- 
withstanding 'it is doubtful, I think, whether it was ever intend- 
ed to be sustained by the Court. And that is, whether it is 
necessary to make a preliminary showing to the Court, upon 
oath, before leave can be had to amend @ sworn bill. Con- 
cede the. practice to be as here contended for, and apply the 
rule in its most rigid form, as to be found im the case in 1 -Hd- 
wards, already referred to, and also in Rogers vs. Rogers, (1 
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Paige, 424,) and Whit marsh vs. Campbcil, (2 Paige, 67,) 
namely: that when a plaintiff wishes to amend a sworn bill, he 
must state the proposed amendments, distinctly ; and that he 
niust also swear to the truth of the proposed amendments, and 
render a valid excuse for not incorporating them in the origi- 
nal bill; and, in addition to all this, hold that the application 
to amend, must be made as soon as the necessity for such 
rmendment is discovered : Ll ask, has there not been a substan- 
tial compliance with all these stringent requisitions, in this in- 
stance ? 

The answers disclosing the necessity for the amendment, 
were filed at the November Term, 1852. The amendment was 
offered at the same term. The amcndment ws allowed to be 
filed, reserving, it is true, the benefit of exception to defend- 
ants’ solicitor. But in the amendment which is sworn to, the 
reasons are distinctly set forth, which made tlic filing of it ne- 
cessary, and the excuse is rendered, why the new matter was not 
incorporated in the original bill. 

[9.] It will be recollected, morever, that the complainant, 
Mrs. McDougald, is acting representatively. She is not pre- 
sumed to be as cognizant of the facts which constitute the equi- 
ty of this bill as her deecased husband was in his life-time.— 
She is entitled to more indulgence, on this account. 

[10.] I would simply remark, as it respects the alternative 
prayer in the bill, that while the vendor’s lien might be recog- 
nized and protected in this proceeding ; and to that extent the 
complainant would -be entitled to the relief which she seeks. 
But, for myself, | should entertain serious doubts whether the 
Court could go beyond this. 

It is admitted that the estate of Martin Brooks is imsolvent, 
and that it is unrepresented. Why-any portion of the debt 
due Daniel McDougald, other than for the purchase-money of 
the land, should be paid by his heirs at law, of Brooks, in pre- 
ference to other outstanding debts of equal or higher diz enity, 
we cannot very clearly see. We express no dec dod Opi..ion 
upon this subject, however, at this stage of the case. 

Judgment reversed. 

VOL. XIV. 895 
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No, 84.—Ann E. McDoveatp, administratrix, &e. plaintiff 
in error, vs. WILLIAM DouGHERTY, defendant in error. 


é1.] A tender cannot be made by one who is not a party to a’bill in Equity, 
s0 as to constitute a valid objection to the reception ofta material amenc- 
mefit. 

§2.] A cross-bill.is a bill brought by a defendant -against a complainant or 
other parties in a former bill depending, touching: the matters in question 
in that bill, And the bill should be so framed, that both causes may be 

'. heard together, and one decree cover both. 

73.) Whert no decree is prayed against a new party to a bill, brought.in by 
amendment, it is not requisite,to extend to such party, the time allowed to 
an origi:fal defendant, for the purpose of filing'answer. And it is compe- 
‘tent for the Court to prescribe the time in which an original defendant sbail 
answer an amendment. 

{4.] A Court of Equity, as a general rule, is liberal in allowing amendments 
adding parties to a creditor's bill ;. and such creditors may be made parties, - 
even at the hearing. 

.€5.] A Statute must be construed with reference io the whole system of 
ewhich xt forms «@ part. : 

«¢6.] That portion of our Judiciary Act of 1799, which declares that in Equity 
causes, the Courts “shall order the proceedings in such manner as thet the 
same shail be ready’ for trial, at firthest, at the third term from filing the . 

” pill, inelusive, unless very special cause be shown, to induce the Court to 
continue the Same, which sh:tll not extend to more than four terms”, must 

“be construed to mean, that the term within which the cause is to be tricd, 
~is to becémputed from that ternvof the Court in which the bill is filed, af- 
ter which service had been perfected on all necessary parties thereto. 

{7.] Semble, that in England, prévious to May, 1776, the doctrine prevailed, 

‘that a surety who paid @debt for his principal, might be subrogated to the 
rights of the creditor, in e Court of Equity ; and such Court would compel 
the creditor to assign the debt tothe surety. Ifso, this rule was, of course, 

_adopted as the law of Georgia. But whether so or not, in the light of our 

- fegislation on this subject, a Courtof Equity may, upon a proper case mace, 

, direct such assignment. : 

2 ns ’ 


In Equity, in Muscogee’ Superior Court. Decisions by 
Fudge Iverson, November. Term, 1852. 
~ In March, 1851, William Dougherty filed a Dill in Equity, 
for himself, and in behalf of all other creditors of Danie] Me- 
Dougald, who might choose to come in and be made parties, 
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setting forth that McDougald, ‘a his life-time, made an assign- 
ment for the benefit of his creditors, of 2 large amount of prop» _ 





erty, constituting therein Robert By Ntheanai and Seaborr . 


Jones, the trustees for the .exeeution of the trusts declared in 
the assignment. That the trustees had failed, utterly, to exe- 
cute the same, but had permitted portions of the property to 
go into the hands of Dunean. MeDougald, Alexander MeDon- 
gald and Mrs. Ann E. MeDongald, ans praying the appoint- 
ment of 2 receiver, and a decree executing the assignment. 
At Mav Term, 1852, leave was granted the complainant to 
amend his bill, hy adding new. parties, complainants and de- 
fendants ; which amendment was filed on Tth June, 1852) but 
was not verified. On writ of. error, sued out to thé Supreme 
Court, this order of the Court Was reversed, on the ground the 
all amendments to sworn bills must be made under. oath. At 
November Term, 1858, on motion of peta: it was or 
dered that leave be granted to the parties complainant, te take 
off the file the amendment filed June Th, 1852; and it wag 


farther ordered, (the same being then verified,) that. the origi. 


nal bill he amended, by the allewanee:of the-amendment filed 
under oath, and that a copy of the amendment and ‘order be 
served on the parties within sixty days after the adjonrnment. 
of the Court; and that Ann E. MeDougald, odminietyatrix of 
Danicl McDougald, whom this amendirent proposed to make 


a party, ¢s administratriz, be served with a copy of the origh 


nal bill and the amendment, within the time nforesaid; an@, 


that all of the defendants plead, answer of damur—not demur- 


ring, alone, to said bill, as amended, on or before the first day 

of the next term of this Court. : : 

Defondants’ counsel objected to t] 
LP 


%, 4 ee e.yt 
he allowance of this order, 
. . . ~ 


beeause Ann FE. McDougal ug ediains stratnix as aforesaid, 


49 


had, at that silat brought into Court andl ten: dered to com} plain- 


re ria t 
ant, William, Douyherty, payinent, 19 foll,.of his deman: Lag “ningt 
mi 
Danie} MeDoucalt, which money was now Cepesited, by the ° 
2 mY . Thee po P ’ 
order of the Court, in the hands of the CI im res = io he .de 
wonld s 
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forth “8 r itiona! ~~ Sisther reasons why the complainant 
should be compelled to accept the amount tendered. 

The Court overruled the objections and defendants excepted. 

Defendants moved to dismiss the bill, four terms having 
passed since it was filed, because of the failure of the party to 
speed the cause. The Court refused the motion, and defend- 
ants excepted: Upon these exeeptions error has been as- 
signed. 

This cause, in the Supreme Court, was heard, together with 
a writ of error sned out upon a decision on demurrer to the e¢ross- 
‘bill filed by Mrs. McDougald and referred to above. 

That bill charged the following facts : 

Ephraim C. Bandy, on 5th May, 1839, made his promisso- 
ry note for $2200, which was indorsed by John L. Lewis and 
Daniel McDougald, and discour.ted for the benefit of the ma- 


ker, by the Bank of Milledgeville. That Bank, afterwards, . 


sued and obtained judgement against each of the indorsers, Lew- 
is and McDougald. On 1st February, 1851, the Bank trans- 
ferred the execution against McDoug: ld, for the balance due. 
thereon, to William Dougherty. About the 8d of March, 1851, 


Dougherty filed the bill above referred to, for himself and in-, 
‘behalf of all the creditors of Daniel McDougald, who might - 


choose to come in and take the benefit of the decree, setting 


forth that an assignment, for the benefit of his creditors, had‘: 
been made by MeDougald, conveying, for that purpose, a large :. 


amount of property, alleging a failure on the part of the trus- 
tees under the ‘assignment, to execute the trust, and praying 
the appointment of a receiver and the execution of the trast. 
Mrs. Ann E. MeDougald, the widow of Daniel McDougald 
was made a party to this bill, as having received some portion 
of the property, and filed her answer thereto. 

The ecross-bill alleged, farther, that on the 27th of Novem- 
ber, 1852, she, by her counsel, and as the administratrix of 
Daniel McDoxgald, deceased, had tendered to the said William 
Dougherty the whole amount due on the said ft. fa.; that from 
that time to the time of filing the bill, ghe ha dat a times been 

re eee and hw har hill ae: in tendered the 
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me, a denosite: 4 dee amount with » the € Clerk, subjeed to the 
order of the Court. The bill farther chee that John L. 
Lewis, who had long been considered insolvent, the complain- 
ant was informed, a few days before fhe filing of the bill, had 
lately, (in the State of Louisiana, to which he had removed,) 
become periecily solvent, so dus could she now become pos- 
sessed of the control of the judgment against Lewis, the prior 


-indorser, she believes she eould seeure the whole amount of the 


debt; and thus relieve the estate of her intestate from this in- 
eumbrance. ; 5 

The prayer of the bill was, that William Dougherty, the 
‘holler of the fi. fi. vs. Daniel MeDougald, be compelled, by 
deeree of . Court, to receive the amount due on his judg- 
ment, so tendered by complainant, and assign the same to com- 
plainant. . 

On comurrer, for want of equity, the Court dismissed this 
bill, 


th) ee } cases ; pee ee . 

This decision is assigned as error. 
Jones & Jones, for plaintiff in error. 
DouagdeErty, for defendant in error. 


Judge BENNING having been of counsel, did not preside in 


de 
this ease. 


By the Court. —StaRNes, J. delivering the opinion. 

It is objected, that the Court bolow erred in adinitting the 
amendment in this ease. 1. Because Mrs. MeDongald, as ad- 
ninistratrix, had tendered the amount due to the complainant, 
both by personally depositing the same with the Clerk, and by 
her eross-bil]. which had been filed, and that there is no ocea- 
sion, therefore. fo amend the bill for the relief of the eom- 
plainant. 2. Poeause that ‘the order directed the’ defend- 


7 o °™ ,% . : 
anis to anayer at the next term. 3. That ths amendment was 
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made at too late a period of the proc cedings, and unnecessarily 
delayed the cause. 


[1.] After careful examination, we are satisfied that a ten- 
der canaot be made in.a cause like that before us, by one who 
is not a party to the case, so as to constitute a valid objection 
to the.veception of a material amendment. 

We see no reason to change the view expressed on this sub- 
ject, when this case was formerly before the Court, upon an- 
other poiy It was then said, “had it (the tender) is ‘en made 
by Mr: Jones, the assignee, or by Mrs. Me Dougald, as the ad- 
ministratrix of her deceased husband, who owed ihe debt, and 
whose estate is liable to pay it, after she had becn made a par- 
ty defendant to the bill, I should feel constrained, upen princi- 


_ ple, to accept it”, &e. And, in another place it was remarked, 
‘in such-a-case, “the defendant may tender satisfaction, and 
‘compel him (the complainant) to aceept wt MeDougald vs. 


Dougherty. (1t Ga. 570, 588.) Mere the decision was, not 
that it was sufficient for the tender to be iin by Airs. Me- 
Dougald, in her character of administratrix, but as party to 
‘the suit. Until this amendment was received, of course Mrs. 
MecDougald, as administratrix of her husband, bad net been 
made a party defendant. 

The propriety of 2 rule which confirms this right of tender, 
as 2 bar to the action, to a party defendant, is tvo obvious to 
need comment. : . 

[2.] As if recognizing the rule, and e sndeavori ‘ing to meet the 
exigency of its terms, it has been urged that a eross-bill has 
been filed by Mrs. McDougald—that she thus becomes a party 
to this proceeding ; and'in this character, as well as administra- 
trix, now makes the tender. 

This would obviate the diffeulty, if Mrs.. MeDougald, by 
filing the bill, which is donomin: ated a eross-bill, had really be- 
come a party to this proceeding. Bat, it is our opinion that 
the bill in question is no cross-bill. A similar reason to that 
whieh prevents our considering this tender as h: aving the effect 
inaistol on, operates to determine that this is no evoss-bill. 


- 
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In the very elementary nature of the thing, a cross-bill is a 
bill filed by a party defendant to a suit.. It “is a bill br ought 
by a defendant, against a plaintiff or other parties, in a former 
bill depending, touching the matters in question in that bilF’. 
(Milf. Pl. 80, 81. Lube Pl. 108. 1 Smith’s Ch. Pr, 459. 
Story’s Eq. Pl. 541. Cooper's Hq. 85.) 


This is no barren technical distinction,but -it is founded on 


reason and good seme, * 
One of the requirements of pleading in Chancery, is, ‘that a 
cross-bill shall be so fra med that both causes may be heard to- 
‘gether, and one decree cover both; and a bill w hiehi docs not 
pray this, lacks one of the prominent features of ‘a cross-bill. 
Wright vs. Tuyior, (1 Edw. V. C. 226. 1 Mitf. 85.) Now, 
when this rule is considered, it is evident that if strangers to the 
proceeding were allowed to come in at various stages ‘thereof, 
and engraft new bills and new matter thereon, it will be very 
difficult.to tell over what indefinite expanse a cause.in’ Chan- 
cery would extend itself: where would be its metes and bounds ; 
and when its litigation would terminate. 


Mrs. MeDougald, therefore, not being a party to this, ac- 
tion, as administratrix, when the tender was made by her in 
this character, it could not operate to prevent the rece ption of 
this amendment. 


It was admitted, in the argument, that since the filing of 
what is called the cross-bill, and the deposit of thé amount, ten- 
dered, the complainant had personally taken possession of the 
same. ‘This fact cannot, of course, alter the view we take, as 
that is to be controlled only by the rights of the patties, as 
they existed at the time when the issues were formed, and the 
decision made in the Court below. ; 


[3.] The next objection is, that defendants should dt have 
been required, by the order allowing this amendment} to an- 
swer at the next term after it was filed. This objection does 
not apply to Mrs. McDougald, though she was made a party, 
as the administratrix of Daniel McDougald, for the: first time 
by the amendment. No decree is prayed by that amendment, 
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as to her; and, in such case, the rule invoked does not 
apply. As to the other defendants, inasmuch as they were 
previously pariies to the bill, it was competent for the Court 
to preserilg the time ta which chey should be required to an- 
swer, due regard being had to the privilege of demurring and 
pleading before anewerlhy. hit wT ard vs. Stocks, (12 Gi a. 5p2.) 
{4.] That the amendment hed not been previously made, 
ras nu goo! reason Why it howled d rot have Leea made, at the 
time it was tendercd. A Court of Equity, as a gonerel rule, 1S 
liberal and. indulyont m diswuk amendments adding - par- 
ties to a ereditur’s bill. it is known that such creditorsemay 
be made parties, even at the hearing. MMiehcns vs. Congreve, 
(4 Peass. 572.) Milligan vs. Mitchéll, (1 Myi. ¢& C. 488.) 
It was eesieedl: ia the argument, that in the course pur- 
sued, there has been, on the part of complainant, a pertina- 
cious and vexatious proppention of this proceeding against Mrs. 
McDougald, and that great hardslip bas resulted. We do not 
find this in the record. 
Experienced ei should be aware, that this Court must 
not allow itscif to know anythife¢ of the parties, except what 
the record presents. That it should not be influenced by their 


feelings or their passions, save as they constitute features in 


the record of the case; and that ali its efforts to administer 
justice. calmly and accurately, between the yarties Htigant be- 
fore it, must be wholly vain, unless it confines itself to theso 
prudential liraits. 

[5.] Error is also assigned, on the ground that the Court re- 
fused to dismiss the bill, on account of “failure to prosecute 
with duc_and proper dilig nee and speed” 

it is insisted that the proce: vest in the cause had not been 
ordered.in such a manner, that the same might have been rea- 
dy for trial at the third term from the ie of the bill, or the 
fourth term, at farthest. 

In support of this position, i it is urged that this is a statutory 
requirement ; and as such, i s positive eand compulsory, and nlust 
be obeyed. 
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The statutory rule referred to exists. But it must be con- 
strued with reference to other principles of existing law. That 
is to say, it must be construed consistently with the whole sys- 
tem of pleading and practice, of which it forms a part. This 
is one of the simple and sensible rules for the construction of 
all Statutes. (Bacon, Abr. Lit. Stat. 1,3. Dwarr. on Stat. 
699, 700. Lord Mansfield in Rex vs. Loxdale et al. 1 Burr. 
R. 447.) 

[6.] By such system of pleading and practice, of foree in 
the-Courts of Equity in this State, amendments, adding new 
parties, are allowed, (in some cases required,) in the discretion 
of the Chancellor, at various stages of a cause, and by the 
same system the time provided, according to our Equity Rules, 
in which defendants may demur, plead and answer, is allowed 
these new parties, if a decree is prayed against them. This is 
plainly right and necessary to justice.. But if the letter of the 
Statute, as to the time in which the case is to be ordered for 
trial, is to prevail, these two provisions cannot stand together. 
To give effect to each, therefore, it is necessary to hold, that 
the time within which the cause is to be tried, must be compu- 
ted from that term of the Court in which the bill was filed, after 
service has been perfected on all necessary parties thereto. 

But for a more full discussion of this subject, see Hozxey vs. 
(Carey 12 Geo. R. 541.) Leonard vs. Stocks (Ibid 551. 552.) 
MecDougald vs. Carey (Lbid 563.) 

On these grounds the judgment is affirmed. 

[7.] Though the bill filed by Mrs. MeDougald against Wil- 
liam Dougherty, cannot be regarded as a cross-bill, and though 
that portion of the bill which seeks cross relief, and asks that 
the proceedings in the original bill may be stayed, and a decree 
be framed whith ‘shall cover both bills, cannot be sustained, 
yet, in the opinion of this Court, there is such equity in the bill 
as calls for an answer. 

If that which is alleged in relation to Mr. Dougherty’s claim, 
(derived by assignment in the Bank of Milledgeville,) be 
true—if it be true Daniel McDougald was not interested 
in the consideration upon which this debt was founded, and 
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was only surety thereon—if it be also true that if this judgment 
be now assigned to his administratrix, she can, in all probabil- 
ity, secure payment of the same from John L. Lewis, the prin- 
cipal, while he is solvent, and able to pay the same ; and if, as 
ther Dill in effect alleges, Mr. Dougherty is unwilling to.accept 
payment of the debt, and make assignment of the judgment to 
her, but insists on continuing to use this claim in aid of the 
ereditor’s bill which lie has filed, we think a Court of Equity 
may properly interfere to grant the relief which is sought, and 
compe! Mr. Dougherty to accept payment, and make this as- 
signment. 

We are aware, thet it may be considered as now settled in 
England, that a surety, upon payment of the debt, is not entitled 
to require the creditor to assign the same to him, for the pur- 
pose of enabling him to re-imburse himself out of the principal. 
The ease of Copis vs. Middleton (1 Turn. & Russ. 224) seems 
to: be the leading and controlling case to this effect. But this 
is: comparatively modern doctrine. The Law was otherwise 
ruled in England previous to the 14th day of May, 1776. The 
more equitable rule of the Civil Law, on the subject of s7)siz- 
tution (1 Domat. B., 5 Tit. 1, § 6, art. 1) seems then to have 
been adopted. (Hx partie Crispe, 1 Atk. 135. Parsens vs. 
Briddock, 2 Vern. 608. And see 1 Story Hq. 2nd cases there 
cited.) 

This being the Law at the period designated, may be said 
to be that which was adopted by our legislation, and is now of 
force in Georgia. 

Chan. Kent seems to have recognized it as the correct rule 
in Cheeseborough vs. Miller (1 John. Chan. 41°.) 


But if this principle were not the Law in England in May, 
1776, and hence, not adopted by our Statute of 1754, still, we 
think, it has been made the Law for us by subsequent legisla- 
tion. By our Statutes, and especially by the Statute of 1831, 
we have practically adopted the doctrine of the Rom:n law to 
which [ have referred, and which Judge Story tells usis “a 
4ar more liberal and comprehensive doctrine” than that which 
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is now held in England, and in some of the United States. (2 
Story Hq. §500.) 

This latter view of the subject, rests upon the idea that the 
debt is extinguished by the surety’s payment, and-the creditor 
has nothing to assign. (1 Story Eg. §499. Copia vs. Mid- 
dleton, 1 Turn. §& Russ. 224.) But our Statute provides that 
a surety paying off a judgment, by satisfying a Ceurt of Com- 
mon Law that he was not interested in the consideration of the 
debt, shall have an order, giving him control of the f. fa.— 








extinguished by the surety’s payment, and there is nothing for 
the creditor to assign. his difficulty being removed, there is 
no ebstacle in the way of the creditor’s assignment eessante ra- 
tione cessat ipsa lex. 

With great propriety, then, a Court of Equity, in our State, 
when a case is made like that which this bill presents, may 
adopt this doctrine and compel the creditor, upon payment of 
his debt, by a surety, to assign the judgment to him. 

The judgment dismissing this bill, is therefore reversed. 





No. 85.—Jno. H. GiiMore, plaintiff in. error, vs. Mary A. 
JOHNSTON et al. 


[}.] [fan agreement has been carried partly into execution, its performance 
will be decreed, in order that one side may not take advantage of the Stat- 
ute of Frands, to be guilty of fraud. : 

[2.] Whoever has an interest in the cecree, ought, if it is practicable, to be a 
party. 


In Equity, in Lee Superior Court. Decision on demurrer, 
by Judge Love, November Term, 1853. 


The bill, in this case, was filed by Mary A. Johnston and Her 





Such legislation, of course, negatives the idea that the debt is- 
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_ text friend, John S. Johnston, her husband, and her two chil- 
dren, for whom a guardian, ad litem, was appointed, charging, 
substantially, that her husband, John 8. Johnston, in 1844, be- 
img considerably indebted, and the executions being about. to 
be:levied on all his property, consisting of land and negroes 
and other property, (the greater portion of which, he received 
by virtue of his marriage with complainant,) and knowing, that 
at that time, the property would .be sold at a great sacrifice, 
complainant and her husband, said John, applied to her broth- 
er, John H. Gilmore, and requested him to attend the Sheriff’s 
sale, and become the purchaser, and after re-imbursing himself 
-eut of the:property, to hold the remainder in trust, for the ben- 
efit of herself and her children; that Gilmore consented to this 
arrangement, attended the Sheriff’s sale, announced to the bid- 
ders that he was buying the property for the benefit of com- 
plainants, and thereby was enabled to buy the land, worth 
.$1,000 for $20, and negroes, worth several hundred dollars, 
for $50, and thus became the purchaser of all the property for 
ai comparatively inconsiderable amount; that to enable Gil- 
more to pay off said debts and fulfil and carry out the com- 
plainant, John S. Johnston, the husband, placed in his hands 
other assets, from which the bill charged the defendant had 
realized the sum of $3200. ‘The bill further charged, that 
Gilmore had sold the land for upwards of $1000, which, with 
the sum realized as above, was sufficient to re-imburse the de- 
fendant; that Gilmore had used the negroes since 1845 to 
1853, the hire of whom, the bill charged, was of great value; 
that the negroes now in his possession were of great value ; 
that he had allowed complainant the use of a portion of the 
negroes, but refused to acknowledge the trust as to the bal- 
ance. The bill charged that Gilmore, by some means, had 
procured a release from John 8. Johnston, for all claims in this 
behalf; but without the knowledge or consent of complainants, 
and in fraud of their rights. The complainants offered to ac- 
count for any balance due Gilmore on the purchase, to allow 
him liberal compensation for his trouble and expense, and to 
do full equity to him in this behalf. 
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The prayer was for an account and a decree, ordering Gil- 








more to convey the property to a trustee, for Mrs. Johnston... 


and her children. 

To this bill, a demurrer was filed— 

Ist. Because John 8S. Johnston, the husband, was not made 
a party. 

2d. For want of equity. 

The Court over-ruled the demurrer, and this decision is ag- 
signed as error. 


H. Hott, for plaintiff in error. 
L. WARREN, for defendant in error. 
By the Court.—BeEnn1nG, J., delivering the opinion. 


There are two questions in this case : 

1. Is the suit barred by the Statute of Frauds ? 

2. Ought Johnston, the husband, to have been a party ? 

As to the first question. Let it be admitted that the agree- 
meat partly concerned land ; and that it was neither in writing, 
or “manifested and proved” by a writing. 

The agreement, however, only in part concerned land. I¢ 
also concerned personalty and personal acts. In respect te 
this latter part, the Statute of Frauds cannot affect it. Does 
the Statute affect the agreement, as to the part which con- 
cerns land ? 

[1.] Sir Edward Sugden says: ‘“‘ Where agreements have 
been carried partly into execution, the Court will decree the 
performance of them, in order that one side may not take ad- 
vantage of the Statute, to be guilty of fraud”. (1 Sug. Ven. 
§ Pur..200.) This proposition is well supported by the au- 
thorities to which he refers, and by others. For one party to 
refuse to perform, after the other has performed, is, itself, a 
fraud. 

Now, the agreement stated in the bill, was fully performed, 
on one side. Johnston, the husband, actually did all that he 
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promised to do. He let Gilmore get possession of the land 
‘and negroes in the manner in which it was agreed he should 
get possession of them. THe did not object to Gilmore’s get- 
ting that possession at nominal prices. In addition to this, he 
supplied Gilmore with other means, to be applied to the pur- 
poses of the agreement, from which Gilmore ‘ realized” over 
three thousand dollars. 


And the agreement was partly performed on the other side. 
Gilmore attended the Sheriff’s sale—bid in the property ; told 
the by-standers that he was buying it in for Mrs. Johnston and 
her children. 

Afterwards, he sold the land, having previously worked it 
and the negroes. He also hired out the negroes. 


He also took from Johnston other means, to be applied to 
the payment of the debts. From these he realized over $3,000. 
He realized from the land over $1,000. From these two sources, 
therefore, he realized money enough to pay off the debts.— 
Nothing, therefore, was left for him to do, under the agreement, 
except merely to apply money which he had in hand to the 
payment of the debts, if already he had not paid them, and 
then to deliver the rest of the property, with a proper convey- 
ance, to a trustee, for Mrs. Johnston and her children. Little, 
therefore, was wanting to a full performance of the whole 
agreement. 

After the performance of so much of the agreement as this, 
if the Statute should allow Gilmore to refuse to perform the 
rest, it would allow him to be guilty of a fraud—a fraud by 
which he would acquire many thousands of dollars’ worth of 
property, without having paid anything for it. The Statute, 
however, was made to prevent fraud; and, therefore, it will” 
not, in such a case, allow » refusal to perform. 

There is, therefore, notwithstanding the Statute of Frauds, 
equity in the bill. 

This equity is not affected by the release which Johnston, the 
husband, executed to Gilmore. The rights of the complainants, 
Mrs. Johnston and her children, had vested, before that release 
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was made, and those rights could not be divested by the act of 
Johnston, the husband, a stranger. 

The demurrer, therefore, as far as it is founded upon the 
ground of a Court of Equity, was properly over-ruled. 

2. Should Johnston have been a party to the bill ? 

Tt was a part of the agreement that his debts were to be paid 
before the property should he conveyed, in trust, for his wife 
and children. It is not certain, from what appears on the bill, 
whether that has been done or not. If it has not been done, 
he has the right to object to the making of the conveyance, un- 
til it shall have been done. 

[2.] It is safest, therefore, that he should be a party to the 
hill, unless the complainants can amend it, by alleging what 
will show that he no longer can have any interest in the prop- 
erty. As the bill stands, he ought to be a party to it. He 
must, therefore, be made one, or the bill must be so amended 
as to show that he has no interest in being such a party. 

On this point, therefore, the judgment of the Court below is 
reversed; on the other, it is affirmed. 


No. 86.—Wso. J. Busu and Wire, plaintiffs in error, vs. SHER- 
woop C. Lixpsry, defendant in erro. 


[1.] The husband, whose wife, at the time of marriage, is a minor, may sue 
for her land at any time within three years, next after her arrival at the 
age of twenty-one years. 

[2.] If, at the time of marriage. the husband is also an infant. the Statute of 
Limitations does not operate at all, until he becomes twenty-one—when he 
becomes twenty-one, it so operates that he still has. within which to sue, a 
period of time equal to the period which his wife had when he married her. 


Ejectment, in Muscogee Superior Court. Tried before 
Judge {verson, May Term, 1853. 
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In 1834, a grant issued to Eliza Ann Hays to a tract of 
‘Jand. In 1841 she maried Wm. J. Bush, being stil] a minor— 
he arrived at age in 1847. Bush and Wife commenced suit 
against Lindsey for this tract of land in 1847. . The defendant 

relied on the Statute of Limitations. 

The Court charged the Jury, that if they believed that Bush 
and Wife were married in 1841, and the defendant was then in 

“possession of the land; and that Bush permitted three years to 
elapse, after his inter-marriage, before the institution of suit for 
the land, the plaintiffs were barred by the Statute of Limita- 
tions. 

To this charge, plaintiffs excepted. 

The plaintiffs requested the Court to charge, that if they be- 
Tieved that Mrs. Bush was a minor at the time of her marriage, 

and did not arrive at age until 1847, that suit might be com- 
menced in her right, at any time within three years after her 
arrival at age. The Court refused so to charge, and plaintiffs 
excepted. 

Plaintiffs further requested the Court to charge, that if they 
believed Mrs. Bush was a minor at the time ofher marriage, 
and that seven years had not elapsed since the date of that 
marriage, the plaintiff's right of action was not barred. 

The Court refused so to charge, and plaintiffs excepted. 

Upon these several exceptions, error has been assigned. 


Jounson & Parrsrson, for plaintiffs in error. 
Dovenerty, for defendant in error. 
By the Court.—Bennine, J., delivering the opinion. 


What is the effect of marriage, upon the rights of a female 
minor, under the Statutes of Limitation, for the reeovery of land? 

1. Where she marries an adult? 

2. Where she marries a minor ? 

Answers to these two questions will dispose of the three ex-- 
ceptions contained in the bill of exceptions. 
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1. What is the effect of marriage, where the marriage is to 
anadult? | 

By a Statute of 1789, (Pr. Dig. 225) it is declared “ that in 
cases of inter-marriage since the 22d day of February, 1785, 
the real estate belonging to the wife shall become vested in, 
and pass to the husband, in the same manner as personal pro- 
perty doth.” 

By the expression ‘ personal property’ is meant, it is to be 
presumed, the largest class of things, personal—that class is 
chattels personal, in possession. 

“Marriage is an absolute gift (to the husband) of all chattels, 
personal, in possession (of the wife) in her own right, whether 
the husband survive the wife or no.” (Co. Litt. 3516. Ibid 
300 a. 2 Black. Com. 433.) 

Therefore, in cases of inter-marriage since the 22d Feb. 1785, 
the real estate of the wife is given, absolutely, to the husband. 
It is not intended, however, to say that the real estate is so giv- 
en as to affect the wife’s dower. 

By this Act of 1789, we may therefore say, that in general, 
on marriage, the husband steps into the place of the wife, with 
respect to her real estate—that he acquires all the rights which 
she before had had. 

What, then, before marriage, are the woman’s rights under 
the Statutes of Limitations, in cases in which she is a minor ? 

She may, notwithstanding seven years within which she 
might have sued have expired, still sue ‘‘so as” she does it 
within three years next after her “full age.” (Prince Dig. 
578 ’4.) 

What she may do before marriage, we have seen the man 
may do after marriage. 

[1.] The husband, therefore, may sue for his minor wife's 
land at any time within three years next, after her arrival at 
the age of twenty-one years. These three years he has, wheth- 
er at the time of the marriage, he is himself an adult or a 
minor. 

But if, at that time, he is a minor, he has these three years 
and mare besides. The additional period is given him by the 
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Act of 1817, amendatory of the Statute of Limitations.— 

(Pr. Dig. 578.) 

That Act declares, that no Court before which the Statute 
of Limitations may be relied on, shall be permitted to construe 
it against idiots, lunatics or énfants, as it had heretofore been 
construed, but thatthe Statute, when it has commenced run- 
ning, shall not so operate as to defeat the interest acquired by 
idiots, lunatics or infants, after its commencement; but that its 
operation shall cease until the disability shall be removed, or 
the arrival of the infant at the age of twenty-one years. 

According to this Act, the “interest acquired by infants’, 
after the Statute has commenced running against that inter- 
est, is not to be defeated by the Statute of Limitations; but 
the operation of that Statute against the interest, is to cease 
from the moment of the acquisition of the “ interest’’, and 
not re-commence until the “infants’’ become twenty-one years 

old. 

' Now, when a person, whether adult or infant, marries a wo- 
man, he, as we have seen, acquires by the marriage, all her 
rights in her lands. If, therefore, she has a right (or “ inter- 
est’) against which the Statute of Limitations is running, ‘he 
acquires that; and so, in such case, he acquires an “interest” 
after the commencement of the running of the Statute against 
it. olf, therefore, he is an infant, the Statute ceases to operate 
on the interest so acquired, and does not re-commence to oper- 
ate on it, until he arrives at the age of twenty-one years. 

f2.} In such a case, the Statute ceasing to operate at all, un- 
til the infant becomes twenty-one years old, on his reaching 
that point, he s¢z// has as much time within which to sue, as 
his wife had when he married her. 

This effect is produced by the Act of 1817. 

It is not clear that this’ last point is properly before this 
Court for decision: The evidence in the case, does not show 

‘the:husband, Wm. J. Bush, to have been a minor ‘at the timé 
of the marriage. It seems to be assumed, however, in tie 
charge of the Court, that he was. 

The conclusions to which we are brought, are, that the Court 
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erred in refusing to charge, that “if Mrs. Bush was a minor 
at the time of her marriage, and did not arrive at age until 
1847, suit might be commenced in her right, at any time within 
three years after her arrival at age’. And in-charging that 
if Bush and wife were married in 1841, and the defendant 
was then in possession, and Bush permitted three years after 
his marriage to elapse before he sued for the land, the suit 
was barred; and that there ought, therefore, to be a new trial. 

And that as to the other decision of the Court, which was 
excepted to, the Court did not err. 


No. 87.—-S. G. BeckwitH and another, plaintiffs in error, vs. 
CaRLETON & Co. defendants. 


[1.] Where the writ is on two promissory notes, and the verdict is for the 
aggregate amount of the principal, with interest, it is sufficiently certain. 


[2.] In order to charge the indorser of a note, payable at the agency of one 
of the chartered Banks of this State, a demand of the maker and notice 
to the indorser, are necessary. 


[3.] The maker and indorser of a note, payable at one of the Banks of this 
State, cannot he sued together in the same action. 


_ Complaint in Muscogee Superior Court. Tried at May 
Term, 1853, before Judge Iverson. 


Samuel G. Beckwith, as maker, and Edward T. Taylor, as 
indorser of two promissory notes, were sued under the form 
prescribed in the Act of 1847, in the same action. The notes 
were made payable at the Agency of the Mechanic’s Bank at 
Columbus. The writ did not aver any demand, protest or no- 
tice. On the trial, the defendants demurred to the action for 
wis-joinder. The Court over-ruled the demurrer, and defend- 
ants excepted. : 

To the notes being placed in evidence, the indorser objected ; 
which being overruled, he excepted. 
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To the proof of demand, protest and notice, defendants ob- 
jected, which being over-ruled, they excepted. 

The Jury returned the following verdict: “We, the Jury, 
find for the plaintiff the sum of eleven hundred and fourteen 
dollars and four cents, with interest and cost of suit, six dol- 
lars protest fee, and five dollars and fifty cents exchange”.— 
To the reception of this verdict, the defendants objected for 
uncertainty. The Court over-ruled the objection and defend- 
ants excepted. 

Upon these several exceptions, error has been assigned. 


Jounson & Patterson, for plaintiff in error. 
H. Hott, for defendant in error. 
By the Court.—LumMPkIn, J., delivering the opinion. 


A “complaint” was filed under the Short Forms Act, in 
Muscogee Superior Court, at the instance of Carleton & Co. on 
two promissory notes, against Samuel Beckwith, as maker, and 
Edward Taylor as indorser, amounting, together, to eleven hun- 
dred and fourteen dollars and four cents. The notes were to 
be paid at the agency of the Mechanic’s Bank at Columbus. 
On the trial, when the declaration was read, it was demurred 
to, on the ground of the mis-joinder of improper defendants. 
The Court over-ruled the objection, and the defendants’ counsel 
excepted. 

When the notes were tendered in evidence, the defendants, 
severally, objected to their being read to the Jury. I am not 
able to. comprehend, very clearly, on what ground the maker 
objected ; but the objection, on the part of the indorser, was, 
that this being bankable paper, in contemplation of our Law, 
a demand on the maker and notice to the indorser, were neces- 
sary, in order to charge the indorser ; and that there was no 
averment in the writ, which authorized this proof to be admit- 
ted. 

' The Court over-ruled the objection and allowed the notes to 
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be read, and proof also to be made, of the presentation of the 
notes to the maker—his refusal to pay, and notice thereof to 
the indorser ; and to this ruling, defendants’ counsel excepted. 

When the Jury came into Court to deliver their verdict, de- 
fendants’ counsel objected to its being received and recorded, 
on account of its uncertainty. It found eleven hundred and 
fourteen dollars and four cents for the plaintiff, with interest 
and cost. This objection was over-ruled ; and thereupon, de- 
fendant’s counsel excepted. 

For the sake of convenience, I shall reverse the order in 
which the exceptions stand upon the record, and dispose of the 
last first. 

[1.] Was the defect in the verdict fatal? We think not. 
It has received the sanction of all the Courts in the State, for 
more than fifty years, and we are not aware of any inconveni- 

. ence it has occasioned. Instead of returning an aggregate 
amount of damages, including both principal and interest, our 
Statute requires that these items should be kept separate; and 
hence, no doubt, the origin of this form of verdict: That is 
certain which can be made so. And the Court could, without 
any difficulty, award a judgment upon this verdict. The Jury 
have found the exact sum of the two notes, with interest there- 
on; meaning, thereby, of course, from the time when they re- 
spectively became due. We must decline to over-turn this 
time-honored practice. 

[2.] This being bank paper, although payable at an agency, 
we agree with counsel for the defendants, that demand and no- 
tice are necessary. We hold, however, in conformity with the 
construction put upon the Act of 1847, in Cameron vs. Moore 
and Wife, (10 Ga. R. 368); and Hotchkiss vs. Newton, (Ib. 

560,) that this proof could be made, notwithstanding the omis- 

sion of any allegation to that effect, in the complaint. 

[3.] But could the maker and indorser of these bankable 
notes, be sued together in the same writ? It is conceded that 
this could not be done at Common Law. We are aware of no 
State Statute which would authorize it to be done. Upon or- 
dinary promissory notes, the maker and indorser may be joined 
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in the same action, under the Act of 1826. But this descrip- 
tion of contract is expressly excepted from the operation of this 
Act; and there is nothing in the Act of 1847, which affords 
any warrant for such a proceeding. Indeed, whenever demand 
and notice are necessary to charge the indorser, it would be 
rather anomalous to include him in the same declaration with 
the maker of the note. At any rate, we feel no disposition to 
anticipate the Legislature, by the establichment of such a prac- 
tice. 

Consequently, upon this ground, the judgment below must 
be reversed, and a non-suit ordered, provided there be no pow- 
er given, under any of the English Statutes of Jeofatls, or of our 
own, which are much broader, to amend the complaint, by stri- 
king out either one of the defendants, and allowing it to stand, 
as to the other. 





No. 88.—Jamzss N. Bernune & Ann E. McDoveatp, Ad- 
ministratrix, &c., plaintiffs in error, vs. R. & G. BARKER, for 
the use, &c., defendants in error. 


[1.] Where a claim case ‘s on the appeal, and claimants propose to withdraw 
their claim, and have an entry made accordingly, and plaintiffs in execu- 
tion refuse to allow the claim dismissed, and the case remains pending on 
the appeal, the latter cannot, at a subsequent term, take an order dismiss- 
ing said claim, against the will of. the claimants. 


Claim, &c., in Muscogee, Superior Court, July Term, 1853. 
Tried before Judge Iverson. 


The.following proceedings were had in this cause : 
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R. & G. Barker, plaintiffs in fi. fa.) 
8. 
Moore & Tarver, defendant, and Pr Pe 
JAMES N, BuTHUNE and [ Claim, $e. 
Ann E. McDoveatn, Adm’x, &c., 
Claimants. 





“Tt appearing to the Court, that there has been a verdict 
of condemnation of the property levied on in the above case, 
from which an appeal was entered by the claimants; and it ap- 
pearing further, that the claim in said case has been withdrawn 
by the claimants, and the plaintiffs in fi. fa. now in Court, of- 
fering to relinquish his right to damages, on account. of said 
claim and appeal, provided said appeal be now dismissed: 
It ts therefore ordered, that the <laimants show cause why 
said appeal should not he dismissed”’. 

The cause shown was, that the claimants had attempted to 
withdraw their claim, and supposing it withdrawn, Bethune 
had entered another ¢laim to the property, which second claim 
had been dismissed by the Court, on the ground that the first 
claim was still pending. Farther, that Daniel McDougald, 
one of the claimants, was dead, and his death suggested of re- 
cord, at November Term, 1852; and that Ann E. McDougald, 
administratrix, had never been made a party; nor was she 
served with a copy of the above Rule. 

The Court granted the order, dismissing the claim ; and this 
decision is assigned as error. 


Devon & Beruung, for plaintiffs in error. 

WILLIAMS, for =H Pa in error. 

By the Court.—Starngs, J., delivering the opinion. 

[1.] This case turns entirely upon the question, whether or 


not this claim, entered by McDougald & Bethune, had beén 


withdrawn. 
On the 16th of May, 1849, an entry was made to this ef. 
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fect, upon the records of the Court below. And this entry 
would be conclusive, were it not that it is contradicted by other 
portions of the record. 


In the case of Attaway vs. Dyer, (8 Ga. 184,) it was de- 
cided by this Court, that in a claim case, after a verdict in fa- 
vor of plaintiffs, and on appeal, the claim could not be dismiss- 
ed by the claimants, without the consent of the opposite party. 
The plaintiffs seem not to have consented to the dismissal of 
this claim, and in view of the above decision, the parties seem 
to have taken it for granted, that this entry, made in May, 
1849, did not have the effect of withdrawing or dismissing the 
case; but that the same was still pending. The record shows 
that they continued so to treat it; and its pendancy is express- 
ly stated in the 2d and 5th exceptions, as they are found in 
the bill of exceptions. It is there stated, that by the adjudi- 
cation of the Court below, the case was still considered as 
pending ; and his Honor, the presiding Judge, certifies that 
what is there stated, is true and consistent with what transpired 
before him. Besides, the very order of dismissal which brings 
this case here, shows that the claim was then pending. If it 
were not, why the necessity for the order dismissing it ? 


We must, therefore, take it for granted, that the claim was 
still in Court, when this order was passed. If so, it could only 
be there, as is obvious from what has been shown, by the plain- 
tiffs’ refusing to the claimants the privilege of withdrawing the 
same. They should not, now, after they have thus refused to the 
claimants this privilege of dismissing, be allowed “to play 
fast and loose” with them, by insisting that they shall dismiss, 
when they are not willing todo so, but profess to desire a trial. 

Being still in Court, the claimants were entitled to have the 
case tried, if they insisted on it. 

We desire to be understood as saying, that these views are 
based upon the record, as it has been sent to us, so far as we 
can judge from statements out of the record. If it had been 
differently made up, other views might possibly have. been 
taken. 
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We should add, that if the case was pending in the Court be- 
low, as it is shown to hav@ been, the death of McDougald pre- 
sented an obstacle to the action which was taken. 

Judgment reversed. 





No. 89.—James Bono, plaintiffin error, vs. WiuitAM CARTER, 
defendant in error. 


[1.] A general release of all actions, &c. sufficient to make one competent as 
a witness. 
[2.] Either party may read the examination of witnesses, taken on interroga- 


tories. 


Assumpsit, &¢. in Stewart Superior Court. © Tried before 
Judge Iverson, October Term, 1853. 


James Bond brought suit against William Carter, as the sur- 
viving partner of Beall & Carter, upon a promissory note made 
by the firm and endorsed by Jeremiah Beall. Upon the trial, 
plaintiff offered, in evidence, the depositions of the indorser, 
taken under a commission sued out by himself, and the fol- 
lowing release to the witness, to relieve him from the objection 
of interest : 

GroreiA, Baker County: 

Know all men by these presents, that I, James Bond, of Ba- 
ker County, for and in consideration of five dollars in hand paid, 
have remised, released and forever discharged, and by these 
presents, for me, my heirs, executors and administrators, remise, 
release and forever discharge Jeremiah Beall, his heirs, execu- 
tors and administrators, of and from all and all manner of ac- 
tion, or cause of action, suits, debts, dues, claims and demands, 
whatever, in Law or Equity, on whatever account, which, against 

VOL. XIV. 88 
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the said Jeremiah Beall, I have ever had, or may ‘ave, or 

which I, my executors or administrators, hereafter can, shall 

or may have, for, upon or by reason of any matter, cause or 
thing, whatever, from the beginning of the world, to the date 
of these presents. In witness whereof, I have hereunto set 

my hand and seal, this the 1th day of February, 1851. 

In presence of— ) 
Wm. W. Cheever, 
R. K. Hines, Jr. J 
Defendant's counsel objected to the depositions and release, 

upon the ground that the release was “‘ too general, and there- 

fore null and void.”” The Court sustained the objection, and 
this decision is assigned as error. 

Plaintiff ’s counsel then offered, in evidence, depositions of the 
same witness, taken under a commission sued out at the in- 
stance of the defendant. The Court, upon objection, rejected 
the testimony, and this decision is assigned as error. 

Other exceptions were filed in the Court below, but error has 
been assigned, in this Court, on the above grounds, only. 


. (Signed,) JAMES BOND, [sxat.] 


J. M. Cxiark, for plaintiff in error 


WE LzORN, for defendant in error. 
By the Court.—Benvine, J., delivering the opinion. 


[1.] “A general release of all actions and causes of action, 
for any matter or thing which has happened previous to the 
date of the release, will discharge the witness from all liability 
consequent upon the event of a suit then existing.” (1 Green. 
Ev. §426. Coke Litt. 291, a.) 

The release, therefore, in this case, was such as to make the. 
person released, Beall, competent as a witness for the plaintiff 
in error, on the trial in the Court below. 

[2.] The examinations of witnesses on interrogatories, are to 
be read at the trial, on motion of either party. (Jud. Act of 
1799, Pr. Dig. 425.) 
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The plaintiff in error had the right, therefore, on the trial in 
the Court below, to read the examination of Beall on interrog- 
atories, propounded to him by the defendant in error. 

In both of the decisions excepted to, therefore, the Court 
below erred. There should, consequently, be a new trial. 





No. 90.—WILLIAM Perry, plaintiff in error, vs. Burr & 
Banks, defendants in error. 


[1.] When the issue is one of partnership, and a witness has been asked 
whether O. P. T. did not sell goods in the concern, for cash and upon cred- 
it, to create the presumption that he was a proprietor, inquiry may be made 
of the witness, when cross-examined, whether.it is not customary for clerks, 
as well as principals, to sell goods in this way. : 

[2.] Upon a motion for a non-suit, on the ground that the testimony does not 
support the action, it is no violation of the Act of 1850, which inhibits the 
Judge from expressing his opinion upon the facts, to the Jury, to say wheth- 
er the proof is or is not sufficient to maintain the suit. 

[3.] If three persons agree to sell goods, two of them contributing $3,000 a 
piece, and the other rendering his personal services, the profits to be equal- 
ly divided, after the payment of debts and expenses, and with no stipula- 
tion as to losses—whether this constitutes them partners or not, as be- 
tween themselves, it does as to third persons. 

[4.] Refinement in many of the modern cases, English and American, as to 
what undertakings amount to a partnership, too shadowy; Courts would 
do well to revert to first principles, and not take leave, altogether, of com- 
mon sense, as it respects these matters. 

[5.] One partner cannot appropriate the partnership effects, in payment of his 
individual debt ; still, he may, in furtherance of the joint business, agree 
with a hotel-keeper, that provided he will deal with the concern, that his . 
account shall be settled by the board of the partners or their Clerks, and 
the contract will be binding on the firm. 

[6.] Entries on the firm-books, are evidence against the firm, as all the mem- 
bers are presumed to be cognizant of such entries. 

[7.] The settlement, with the firm effects, of the private debt of one of the 

partners, will bind the firm, if subsequently ratiiied by acquiescence, with 

a full knowledge of the ficts. 
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Complaint, in Muscogee Superior Court. ‘Tried before 
Judge Iverson, August Term, 1853. 


Butt & Banks sued William Perry, on a promissory note, 

for $419. The defendant pleaded, as a set-off, an ac- 
count for the board of Oliver P. Tillinghast, alleging that he 
‘was a partner of the firm of Butt & Banks. Much evidence 
was introduced upon the question of partnership, and some ev- 
‘idence to show that the firm had previously acquiesced in an 
agreement between Tillinghast and Perry, that such set-off 
should be allowed. In the course of the investigation, plain- 
tiff’s counsel asked a witness “if it was not customary for 
clerks to sell goods for cash and on a credit”? Defendant’s 
counsel objected to the question, which being over-ruled, he ex- 
cepted. 
‘+ The Court, among other things, charged the Jury that “the 
‘question of partnership did not affect the case, as the co-part- 
nership concern were not liable for the individual debt of one 
member”. To which charge defendant excepted. 

The Court charged, farther, that it was not important wheth- 
er, there was a partnership, unless there was proof that the con- 
cern had agreed to pay the debt of Tillinghast, or had, after 
being informed, or had knowledge of the fact, acquiesced in the 
arrangement made by him and Perry. To this charge defend- 
ant excepted. ) 

Defendant’s counsel requested the Court to charge—that 
if the Jury should believe, from the evidence, that Tillinghast 
was a member of the firm, that the plaintiffs could not recover. 
The Court declined so to charge, and defendant excepted. 

Defendant’s counsel, while plaintiff’s counsel were making 
the concluding argument, moved for a non-suit, on the ground 
of the non-joinder of Tillinghast, as a partner. The Court re- 
fused the motion, and said in the hearing of the Jury, that said 
motion came too late—that if made at all, it should have been 
made before the case was submitted and argued to the Jury ; 
but that as defendant’s counsel insisted on his motion, and the 
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existence of the partnership was left to the Court, he would 
elecide that the evidence did not establish a partnership, and 
over-ruled the motion on that ground also. ‘fo all of which, 
defendant’s counsel excepted. 

Upon these several exceptions, error has been assigned. 


Jounson & Patterson, for plaintiff in error. 
DovGuerty, for defendant in error. 
By the Court.—LuMPxIn, J. delivering the opinion. 


Suit was brought in Muscogee county, by John H. Butt and 
Willis Banks, merchants and partners doing business under the 
firm name of Butt & Banks, against William Perry, on a note 
of hand for $419, ,'3;- 

[1.] On the trial, the plaintiffs read the note and there closed 
their case. The defendant introduced, as a witness, Alfred 
White, who testified that he acted as clerk for the firm of Butt 
& Banks, during the time said firm did business; that Oliver 
P. Tillmghast was also in the store and sold goods for cash and 
on a credit, and also bartered off goods for other articles ; that 
«. P. Tillinghast was the oldest, most experienced man about 
the store, and exercised the principal control in the manage- 
ment of the business of the concern; that he understood said 
Tillinghast to be a partner in the concern of Butt & Banks ; that 
he was present when a conversation was carried on between John 
Banks,Jno. H. Butt, Oliver P. Tillinghast and Willis Banks ; that 
John Banks said that the concern ought or could make money ; 
that they could sell $30,000 worth of goods, and make 15 per 
cent. on the amount of sales, which would be $1500 a-piece. 
ie also testified that the terms of said partnership, as he un- 
elerstood, was, that John H. Butt and Willis Banks, each, were 
te put into the concern three thousand dollars, and Oliver P. 
‘Tillinghast was to render services and give his personal atten- 
tion to the business, and the profits, after paying the debts and 
all expenses, and paying back to Butt and Banks the money 
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‘ put into the concern by them, was to be equally divided be- 
tween said Butt & Banks and Oliver P..Tillinghast. 

On the cross-examination of White, he was asked by plain- 
tiff’s counsel, if it was not customary for clerks to sell goods 
for cash and ona credit? The defendant, by his attorney, 
objected to the question; but it was allowed to be propounded 
by the Court, and thereupon the defendant excepted. 

We think the Judge was right in over-ruling the objection . 
to the interrogatory put to Mr. White. The witness had pre- 
viously proven that Mr. O. P. Tillinghast was in the store of 
Butt & Banks, and that he sold goods for cash and on credit ; 
and this testimony was elicited by the defendant, to create the 
presumption that Tillinghast was a joint proprietor of the con- 
cern. Now, to re-but the inference of ownership, arising from 
this fact, the witness was asked, and we think very properly, 
to state whether clerks, as well as: the principals in stores, 
were not in the habit of selling goods for cash and on credit? 
Surely this was legitimate. 

The defendant next introduced, as a witness, Parris J. Til- 
linghast, who testified that he kept the books of the concern of 
Butt & Banks ; that Oliver P. Tillinghast was also in the store, 
as a salesman; that he sold goods for cash and on a credit, and 

also bartered them for other articles; that O. P. Tillinghast 

‘ had the chief management of the business of the concern ; that 
he bought cotton and goods for the concern—made out bills 
and sent orders for goods to distant places—carried on, also, 
the correspondence of said concern, in part; that he under- 
stood O. P. Tillinghast to be a member of said firm of Butt & 
Banks; that, in fact, he was a member of said firm. The 
terms of said partnership, as he understood, was, that John H. 
Butt and Willis Banks, each, were to put in said concern, the 
sum of $3,000, and O. P. Tillinghast was to render services 
and give his personal attention to the business, and the profits, 
after payment of the expenses and debts, and refunding to 
Butt & Banks the capital advanced by them, was to be equally 
divided—one third to O..P. Tillinghast, and the other two 

thirds to Willis Banks and John H. Butt. 
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The defendant then introduced O. P. Tillinghast, who testi- 
fied that the firm of Butt & Banks was composed of Willis 
Banks, John H. Butt and himself; that said partnership was 
formed in the year 1849, and its terms were, that Willis Banks 
and John H. Butt, each, were to put into said concern the sum 
of three thousand dollars, and the witness was to render his 
services and give his personal attention to the business; and 
after paying all the expenses and debts, and also paying back 
to Butt & Banks, the money so put into the concern by them, the 





witness was to have one-third of the profits—nothing was said 
about losses. He further testified, that he had the principal 
control of the business of the concern; that he sold goods on 
a credit and for cash—bartered them for other articles—bought 
goods for the concern, from houses residing near—made out 
bills and ordered goods from houses at a distance—bought cot- 
ton for the concern, and carried on the correspondence, in part : 
that he was present when the defendant gave the note sued 
on; that it was given by the defendant for merchandize, bought 
of Butt & Banks; that the charge for the board of witness. 
pleaded as a set-off by the defendant, to plaintiff’s action, 
was not included in the settlement, at the time when the note 
was given; that the account for board was correct, and unpaid’: 
that defendant objected to giving his note, except for the balance 
due Butt & Banks, after deducting this account for the board of 
witness. Butt & Banks and John Banks being present, ob- 
jected to allowing the account, on the ground that Butt & 
Banks were not liable to pay the individual debt of witness ; 
that after some conversation between the parties, the defend- 
ant gave his note for the amount of Butt & Banks’ account. 
Defendant requested witness to give him his note for the board, 
with his father as security, which was not done. In a conver- 
sation between witness and defendant, upon the subject of 
boarding, which took place in 1849, defendant said that when 
merchants or their clerks boarded with him, it was his eustom 
to trade it out, and that he did not expect cash, and that he, 
witness, assented to it. It was the understanding of witnéss 
that defendant's charges for his board, was io be allowed, ds 
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payment for any goods he might buy at Butt § Banks ; that 
defendant had twice settled his aceount at Butt & Banks, con- 
tracted prior to that for which said note was given; and ix 
each settlement, defendant's charges for board of witness, prior 
to date of each settlement, was allowed; that witness mad: 
each settlement with defendant,and that said settlements were en- 
tered on the books of the concern of Butt & Banks, and that 
either Butt or Banks might have scen said entries, upon av 
examination of said books, but did not know whether they 
actually knew of the scttlements thus made. 

Plaintiff then introduced Alexander If. Cooper, who testi- 
fied that Oliver P. Tillinghast came to him as an attorney, te 
sue out a bail-writ against , who was indebted to 
the firm of Butt & Banks. Witness inquired of Tillinghast 
in what capacity he would make the affidavit—as clerk, agent 
or how? ‘Tillinghast replied as agent, and he did make the af- 
fidavit as agent, for Butt & Banks. 

The testimony being closed, the Court, amongst other things. 
charged the Jury “That the question of partnership did not 
affect the case, as the co-partnership was not liable for the indi- 
vidual debt of one member; that it was not important whether 
there was a partnership, unless there was proof that the con- 
cern had agreed to pay the debt of Tillinghast, or had, after 
being informed or having knowledge of the fact, acquicsced in 
the agreement or arrangement made by him with the defend- 
ant, as to his private debt for board”. 

To which charge, as given, counsel then and there excepted. 

Counsel for the defendant requested the Court to charge the 
Jury, that “If they should believe, from the testimony, that 
Oliver P. Tillinghast was a member of the firm of Butt & 
Banks, that then the plaintiffs could not recover’. 

The Court refused to charge as requested, and thereupon the 
defendant excepted. 

The defendant, by his counsel, while the plaintiff’s attorney 
was making the concluding argument, moved for a non-suit, on 
the ground “of the non-joinder of Oliver P. Tillinghast, as 2 
party plaintiff”. 
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The Court refused to grant the motion, and said, m the hear- . 
ing of the Jury, “ That it came too late ;. that if made at all, it 
should have been done before the case was submitted and ar- 
gued before the Jury ;. but as the counsel for defendant insist- 
ed on the motion, and the question of partnership was left to 
the decision of the Court, he held that the proof did not estab- 
lish a co-partnership, and over-ruled the motion on that ground 
also”’. " 

To the refusal of the Court to grant said motion, and also to 
his expressing an opinion, as to the effect and weight of testi- 
mony, the defendant’s counsel ther and there excepted. 

{2.] Why complaint should be r.ade against the presiding 
Judge, for expressing his opinion, as to a poimt which he was 
forced to decide, we cannot very well comprehend. A motion 
was made and insisted on, that the action be non-suited, on the 
ground of the non-joinder of the proper parties, as plaintiffs, 
the proof showing that O. P. Tillinghast was a member of the 
concern of Butt & Banks. Was not the Court compelled to 
say whether or not the testimony did or did not establish this 
fact ? j 

[3.] Whether Tillinghast was a partner or not, we apprehend 
the suit was properly brought. The business was conducted 
in the name of Butt & Banks, and the note sued on was paya- 
ble to the firm by that name. We see no error in the refusal 
of the Court to grant a non-suit, especially at the time it was 
asked. The application should have been for instructions to 
the Jury. But the important question to be ‘settled in this 
case is this: did the evidence of White and the Messrs. Til- 
linghast, which stands uncontradicted, constitute Oliver P. 
Tillinghast a partner of Butt & Banks, guoad their persons? » 

The sum and substance of the statements of these three wit- 
nesses, who corroborate each other, to a tittle, is this: That 
Butt and Banks, each, was to contribute $3,000 a-piece, against 
which 0. P. Tillinghast was to render services, and give his 
personal attention to the business, and the profits, after pay- 
ing debts and expenses, and refunding the $6,000 of stock, 
was to be equally divided between the three. 

VOL. xIv. 89 | 
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It is contended that Mr. Tillinghast was an agent, merely, 
and nota partner. ‘est this by the principle laid down in the 
first section of Judge Story’s Commentaries on Partnerships : 
He says, “‘ The principal distinction between a partner and a 
mere agent is, that the partner has a community of interest with 
the other partners, im the whole property, and business, and 
responsibilities of the partnership—whereas, anagent, as such, 
has no interest in either’’. 

T ask, did O. P. Tillinghast have no interest, in common, 
with Butt & Banks, in the property, business and responsibili- 
ties of this mercantile concern? I will not dwell upon this 
point—it is too plam. Whether Mr. Tilhnghast was an actu- 
al partner, as it respects Butt & Banks, or a partner only as to 
third persons, it is very certain that, under the evidence, he can 
never be considered as an agent, only. 

But when does an actual partnership take place?» I answer— 
when two or more persons agree to combine property or labor, 
or both, in a common undertaking, sharing profit and loss.— 
Or, in the terms of Mr. Smith, “ Partnership exists wherever 
two or more persons enter into a joint concern or undertaking, 
of which they are to share the profits and losses”. (Smith on 
Contracts, 254.) Or, in the language of Mr. Watson, on Part- 
~ nerships, (40,) ‘A partnership is nothing more than a commu- 
nity of interest, between two or more persons, and a sharing 
of a profit and loss”. Or, in the still more pithy phraseology 
of Judge Shener, in 9 Johns. 496, “ To constitute a partner- 
ship, it needs only an agreement to share in the profit and 
loss’’. 


[4.] These principles applied to the evidence in this case, 


appear to me decisive, upon the question of partnership ; and 
show, notwithstanding the somewhat shadowy distinctions that 
are to be found in the authorities, that Tillinghast was just as 
much a partner of the concern as Butt & Banks. What was 
there in the contract to make him less so? True, they con- 
tributed money, and he personal services.: But none of the 
cases turn on that distinction. Is it because there was no stip- 
* ulation, that he should share the losses as well as the profits ? 
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I answer, it is just as much stipulated, as to him, as it is to 
them. If he is exempt, why are not they? ‘The truth is, in 
the absence of any express agreement to the contrary, the 
Law, under this partnership in. profits, devolves the losses, 
likewise, upon each and all of the partners. And that, not on- 
ly to the extent of the capital employed, but over and beyond 
that. 

It is aremarkable fact, that Judge Story, in defining part- 
nership, says nothing about loss. It is, says he, ** A volunta- 
ry contract between two or more competent persons, to place 
their money, effects, labor, skill, or some or all of them, in 
lawful commerce or business, with the understanding that there 
shall-be a communion of the profits thereof between them’. 
(Story on Partnerships, 2§.) And the author cites 3 Kent’s 
Com. Lecture 48, p. 28, 24, 4th edition. Watson on Part- 
nership, p. 1, 2d edition. Gen. on Partnership, p. 1, dd edi- 
tion. Collyer on Partnership 6.1, ch. 1, p. 2d, 2d edition.— 
Montague on Partnership, 6. 1, pt. 1, p. 1, 2d edition. 

Can there be any doubt that Tillmghast, under this agree- 
ment, would have been entitled to divide whatever was left, 
after the concern was settled, whether the profits consisted of 
money, notes and accounts, or merchandise, or all of these 
combined? And could he not, by bill, have compelled Butt 
& Banks to have accounted with him for his share ¢ 

In listening tothe reading of the numerous cases, English 
and American, in several discussions recently had before this 
Court, it has occurred to me, that in this, as some other 
branches of the Law, there is too much attempt at refinement ; 
and that we would do well to come back to first principles, 
and not take leave, altogether, of common sense, as it respects 
these matters. State the present case to any plain man of 
reason and ordinary intelligence: that Butt, Banks & Tilling- 
hast agreed to engage in trade, in the City of Columbus; that 
the two former having funds, were to put in $3,000 each, and 
the latter possessing superior skill and experience in business, 
was to give his personal services and attention ; and that they 
were to divide the nett profits equally, would he have any hesi- 
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tation in pronouncing this a partnership? And if told that 
it might be so as to Butt & Banks, but not as to Tillinghast— 
that the Law looked upon him as an agent merely—would he 
not be bewildered at such metaphysicallity ? I frankly confess, 
that I am equally troubled and perplexed to comprehend such 
distinctions. In truth, none such exists. And if this firm 
failed, Mr. Tillinghast will find himself puzzled for a defence, 
even against his co-partners, much more strangers, for his pro- 
portion of the losses. He did not stipulate with his compan- 
ions against the hazards of trade, and the usual incidents to 
the relationship in which he entered. He must take the con- 
sequences. 

But whether 2 community of profit constitutes these per- 
sons partners, inter se, or not. it never has been questioned in 
any respectable quarter, that it would undoubtedly make them 
answerable to third persons, to whom they have held them- 
selves out, and with whom they have contracted as partners, 
and who cannot be affected by these secret contracts, as between 
themselves. This doctrine was fully gone into, in the case of 
Waugh vs. Carver, (2 H. Bl. 246,) and is there distinctly laid 
down by Lord Chief Justice DeGirey, and is not now disputed . 
See Bond vs. Pittard, 3 M. g W., 357. Andthis is decisive 
of the case before us. 

[5.] If Mr. O. P. Tillinghast, then, was a partner, as such, 
he had the right to make the contract which he did with Mr. 
Perry. True, as the presiding Judge said, he could not appro- 
priate the partnership effects to the payment of his individual 
debts. Still, it was competent for him, in furtherance of the 
partnership business, to say to Mr. Perry, buy your groceries 
from us, and we will take it out in whole or in part, in the 
board, either of ourselves or of our clerks. Such an arrange- 
ment appertained strictly to the partnership business. 

[6.] Then, again, here was notice to Butt & Banks. of the 
settlement of the accounts, for the board of Tillinghast, for 
the preceding years, and their acquiesence in it; for we hold, 
that the entries on the books of the firm, are evidence against 
the firm, and that all the members are presumed to be cogni- 
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zant of such entries. Is not this sufficient to charge them, 
upon the same principle that the master is bound for debts con- 
tracted by his servant, if it appear that it has been customary 
with him to pay similar demands? He thus gives to his ser- 
vant implied credit. 

[7.}] And such is the irresistible inference, from the-evidence 
furnished by the books of this concern, as:to thei ratification 
of the understanding between Perry and Tillinghast, to wit: 
that. his account for board should be set off against his dealings 
at the store. 





No. 91.—Joun ANDERSON, plaintiff m error, vs. THE Srate 
or GxorerA, defendant in error. 


{l.J Where, upon trial of a prisoner for murder, the Court, in his charge, 
mentions that the counsel for the prisoner had admitted that he was guilty 
of either murder or voluntary manslaughter, and that they must find him 
guilty of voluntary manslaughter, but the Court adds, that it wasa ques- 
tion for them to decide from the evidence, and that if, from a review of all 
the testimony, they were not satisfied of his guilt, they must acquit: Heid, 
that the effect of such a charge, taken as a whole, was to leave the guilt er 
innocence of the prisoner with the Jury, to be determined by the evidence. 


[{2.] The formation and expression of an opinion by a. Juror, from rumor, as 
to the guilt or innocence of the prisoner, is good cause of challenge for fa- 
vor. Wherever the objection to a Juror would constitute a sufficient cause 
of challenge for favor, if discovered before trial, it will prevent a ground 
for new trial: if not discovered until after verdict, the Juror will be heard 
in his own vindication. 

[{3.] Where a motion for a new trial is based upon affidavits, showing that 
a Juror who had tried the case, had expressed opinions unfavorable to the 
prisoner, and that his declarations had not been known to the prisoner un- 
til after the trial, it is proper that such showing should be accompanied by 
a similar statement, on oath, made by prisoner’s counsel. ; 

{4.] Where such motion is made, on the ground above stated, and the Jurer 
being heard in his vindication, states upon oath, that what he had said was 
from report, and that, votwithstanding, if the evidence had shown the 
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prisoner justifiable, he would have acquitted him, or if it had shown him 
guilty of a less offence, included in the greater crime with which he was 
charged, he would have found accordingly ; and that his verdict was wholly 
uninfluenced by the expressions used, but was his solemn and honest con- 
viction under the evidence: Held, that such statements and explanations 
are sufficient to show that he was a competent Juror. 


[5.] A declaration by a Juror, brought to the attention of the Court, after 
trial and conviction, that.from the general bad character of the prisoner, he 
had an unfavorable opinion of him, will not be regarded as an acknowl- 
edgement of such bias or prejudice as disqualifies, if it be accompanied 
with explanation, on oath, which shows that the Juror, notwithstanding, 
was capable of trying the case by the evidence. Such explanation will be 
received more favorably by the Court if, in its opinion, there is strong and 
conclusive evidence of the prisoner's guilt in the record. 


Murder, in Early Superior Court. Tried before Judge PER- 
KINS, September Term, 1853. 


John Anderson was placed upon his trial, under an indict- 
ment, charging him with the offence of murder. 

The Court, in charging the Jury, among other things, after 
explaining to them the several offences of murder, voluntary 
and involuntary manslaughter, added that ‘The counsel for 

. prisoner had admitted, in argument, that ‘the prisoner was guil- 
ty of either murder or voluntary manslaughter, and that you 
are compelled to find him guilty of voluntary manslaughter, 
and nothing less’; but that was a question for the Jury to de- 
cide, from the evidence, whether it was a case of murder or 
voluntary manslaughter, and of what offence the prisoner was 
guilty’. 

.To this portion of the charge, counsel for prisoner ex- 
cepted. 

The Jury returned a verdict of “Guilty of Murder’.— 
Whereupon, a new trial was moved, upon the ground that Hen- 
ry Elliot, one of the Jury, had formed and expressed an opin- 
ion against the prisoner, before he was sworn as a Juror, which 
fact was unknown to the prisoner. 

“In support of this motion, the prisoner presented his own 
affidavit, and also that of one John Simmons, to the effect, 
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that shortly after the death of Thompson, (for whose homi- 
cide prisoner was indicted,) Elliot (the Juror) said in his pres- 
ence, that the community ought to have taken up prisoner and 
hung him without a trial ; and that if he was on the Jury, he 
would set there and perish to death, or hang him. 

The Sol. Gen’l filed, in response, the affidavit of the Juror, 
exculpating himself, admitting the words charged, but. protest- 
ing that’they were said under excitement, and in no way af- 
fected his mind, or biassed him in the discharge of his duty as 
a Juror; that his verdict was founded and based exclusively up- 
on the evidence, and was given impartially; that he was not 
sworn on his voire dire, or he would have stated his expression 
of opinion. He admitted that he had an unfavorable opinion 
of the prisoner, from his general bad character, and that he 
was prejudiced against the crime with which he was charged. 

Also, the affidavit of five other Jurors, asserting that Elliot 
had expressed no opinion in the Jury Room, until the Jury 
were charged by the Court, and not then, until a majority of 
the Jury had.expressed an opinion that the prisoner was guilty ; 
and that. he evidenced no prejudice or bias against the prisoner. 

The Court refused the motion for a new trial, and counsel 
for prisoner excepted. 

Upon these two exceptions, error has been assigned. 


H. Ho xt, for plaintiff in error. 
Sol. Gen. Lyon, represented by L. WARREN, for the State. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The objection to the charge of the Court is not well 
taken. It might have been erroneous for the Court to have 
told the Jury, that the counsel admitted his client was guilty 
of either murder or voluntary manslaughter, and they must 
find him guilty of voluntary manslaughter. But this was not 
the charge made. The record represents the Court as adding, 
that it was a question for the Jury to decide, from the: evi- 
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dence, whether he was guilty of murder or voluntary man- 
slaughter, and of what offence he was guilty.. And the charge 
was closed by instruction, that if, from review of all the testi- 
mony, they were not satisfied of his guilt, to the exclusion of a 
reasonable doubt, they must return a verdict of acquittal. 

The effect of this charge, as thus presented by the record, 
was not to instruct the Jury that they must convict of murder 
or manslaughter, upon the admission of the counsel} but taken 
as a whole, it left the guilt or innocence of the prisoner to the 
Jury, to be determined by the evidence. 

[2.] A motion for a new trial was submitted and sustained, 
by affidavits, on the ground that Henry Elliot, one of the Jury 
who had tried the case, and returned a verdict agaist the pris- 
ener, had, before the trial, declared, that ‘The community 
ought to have taken up Anderson, and hung him without a 
trial, and that if he, the said Elliot, was on a Jury to try him, 
he would sit there and perish to death, or hang him” ; and that 
this information had not come to the knowledge of the prison- 
er, until after the trial. This motion was refused. 

In the case of Monroe vs. The ‘State, (5 Ga. R. 85,) this 
Court has sanctioned the following positions: 1. That the 
formation and expression of an opinion, from rumor, is good 
cause of challenge for favor. 2. That wherever the fobjection 
to a Juror would constitute sufficient cause of challenge to the 
favor, if discovered before trial, it will present a ground for 
new trial, if not discovered until after verdict. 3. The Juror 
will be heard in his own vindication. 

Other cases might be cited, in support of the correctness 
of these principles; but they my considered as settled by 
the case to which I have referred, and which has been, for 

some years, a leading casein our State, on this subject; and 1 
shall not refer to them. 

We regard what was said by the Juror, in this case, as being, 
while unexplained, sufficient to disqualify him. Such remarks. 
must be considered as evidence, prima facie, that he did not 
stand “indifferent, as he stood unsworn’”’. 


[8.] We would have been better satisfied, if it had appeared 
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by affidavit of the prisoner’s counsel, that they, too, had no 
knowledge, before verdict, of the declarations made by the 
Juror ; and we think the proper practice to be pursyed in such 
case is, for this statement to be made on oath; ¢ that a 
Court will incline more favorably to a showing which has this 
feature. 

We think, too, that the motion would have been strengthen- 
ed, if it had appeared by the affidavit, that this Juror had 
been put upon his voir dire, in the usual way, and had shown 
himself competent by his answers. For the purposes of this 
case, however, we will consider the showing sufficient ; and 
that the prisoner would have been entitled to a new trial, but 
for what appears in the Juror’s vindication. 

It may be thought, that a rule which allows the Juror this 
privilege of vindication, by his own oath, will work at disad- 
vantage to the prisoner, as it is highly probable, that a Juror 
who had rendered a verdict under such circumstances, will be 
under a very strong bias, to relieve himself from what might 
be, otherwise, an unpleasant and inconvenient odium, by making 
a partial showing for himself. 

There is force in the suggestion. But what can be done? 
Justice requires that the prisoner should be allowed to show 
that a Juror who has tried his case, had previously expressed 
himself unfavorably towards him, if ths came to his knowl- 
edge after the trial. It will, then, be an exceedingly hard ease 
upon the Juror, if he cannot be heard in his own defence.— 
The charge may be entirely unjust; or, susceptible of easy 
and satisfactory explanation. If this cannot be shown or giv- 
en, a Juror may be at the mercy of any one, who misapprehends, 
or chooses to misrepresent remarks which have fallen from him, 
and who is willing to make oath to the same. 

Under the operation of such a rule, the situation of a Juror, 
in’a criminal cause, would be scarcely more to be envied, than 
the condition of the criminal himself. 

[4.] In the affidavit which this Juror presents, he swears, 
that “He never saw the crime committed, nor heard any part 
of the evidence delivered on oath, but that he merely heard the 
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report of others, and that upon report he uttered the declara- 
tion before alluded to. He further deposes, that, notwith- 
standingifié had uttered such expressions, he feels that he was 
prepared to weigh the evidence introduced, and decide accord- 
ing to that; and that he did so degide, without any reference, 
whatever, to his expressions or opinions, as to. what ought to 
have been done to John Anderson; and that his verdict was 
wholly uninfluenced by these expressions, or the reports upon 
which they were based; but that his yerdict was his solemn and 
honest conviction, under the evidence and the charge of the 
Court”. 

Had this Juror been put upon triors, and after. proof that 
he had used such language as has been imputed to him, he had 
made such explanation as that just quoted, it is very plain to 
us, that he should have been considered a competent Juror.— 
Upon this motion for new trial, the Court is called on to place 
itself, as it were, in the position of triors, and thus to deter- 
mine this question. : 

We hold, then, that if the Juror was prepared:to weigh the 
evidence and decide according to that, as he says he was, and’ 
if he did so decide, without reference to the expressions which 
he had _ used, as he says he did, he was above all exception, 
notwithstanding the declarations which had been made by him. 

[5.] We have had more difficulty with the Juror’s admis- 
sion—“ That from the general bad character of the prisoner, 
he had an unfavorable opinion of him”. This looks very like 
bias—an inclination against the prisoner; so much so, that we 
are not sure, but that if his guilt had appeared to us at all 
doubtful, we would have given to him the benefit of the hesi- 
tation in our minds, which for a time, this admission created. 
But on looking to the record, we find evidence of the guilt of 
the prisoner—strong and conclusive evidence, which marks 
this murder with features of greater malignity and bratality. 
and evinces 2 more striking degree of indurated moral percep- 
tions in the murderer than, happily, are often found in our 
country. 

Under these circumstances, we have accepted the statement 
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of the Juror, that, notwithstanding his unfavorable opinion of 
the prisoner, if the evidence had shown that he was justifiable, 
he would have acquitted, or if the evidence had shown him 
guilty of a Jess offence than murder, he would have found ae- 
cordingly, ax a sufficient purgation of his conscience ; and, as 
he seems to have been prepared to do what was right in the 
premiscs, we will hold that, in legal contemplation, he was a 
competent Juror. 

This vindication of the Juror, is not without support from 
the statements made by five of his felléw Jurors, who testify 
to such demeanor, in the jury-room, as tends to exhibit him in 
the light of an impartial Juror. 

Judgment affirmed. 





No. 92.—JaAMes P. West and: others, plaintiffs in error, ve. 
James R. Rouse and Joun J. Hopesrs, defendants in 
error. 


[1.] Though the charges of fraud in a bill are not very explicit, yet, if whea 
referentially considered with‘all the other statements of the bill, they amount 
to a distinet charge of fraud, the bill should not be dismissed for want-of 
equity. ; 

[2.] When the equity of a bill is fully sworn off by the answer, the injunction . 
wili be dissolved, unless there is some very special reason why this genera 
rule should not prevail. 


In Equity in Sumter Superior Court. Decision on Demur- 
rer, and on motion to dissolve Injunction, at August Term, 
1853, by Judge Perkins. 


James P. West and Josiah Serutchins bought of John R. 
Rouse and John J. Hodges, two lots of land in Sumter county— 
Nos. 118 and 101, of 3d District, for the'sum of $4,000. Each 
of the purchasers paid $1,000 cash; and gave their several 
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notes, one to Hodges and the other to Rouse, for $1,000 each. 
Hodges and Rouse executed warranty deeds to the purchasers. 
West and the Executors of Scrutchins filed their bill against 
Rouse and Hodges, alleging the foregoing facts: and further, 
that in this trade, each lot was valued at $2,000 ; that soon af- 
ter the purchase, West discovered that the title for Lot No. 
. 101 was fraudulent in this: that it was granted to one Noah 
Walton of Lincoln county, who departed this life several years 
before the date of the deed, bearing the signature of Walton— 
delivered by the vendors to the purchasers. The bill charged 
that deed to be a forgery. That the heirs of Walton had al- - 
ready brought suit against complainant West, to recover posses- 
sion of this tract of land. That Rouse and Hodges had notice 
of this defect in the title, and had been requested either to re- 
scind the sale, as to lot No. 101, or else to indemnify West 
against the claims of the heirs, both of which they refused to 
‘do. That complainants had refused, therefore, to pay the 
notes ; and that defendants had brought suits thereon, which 
were still pending. The bill charged that one of the defend- 
ants had avowed, openly, that their intention was to collect the 
fmoney on the notes, and then the complainants might whistle 
for their money; and that complainants feared that the defen- 
dants would so dispose of their property, as to render their war- 
Fanty inoperative and valueless. The bill prayed an injunction 
of the suits on the notes, until the action of ejectment for the 
land should be determined ; and the complainants offered to de- 
posit the money in Court to abide the final determination. 

The answers of the defendants admitted the sale of the land, 
and the payments: but denied that there was any separate 
valuation of the two lots. The answers averred that Lot No. 
118 was by far the most valuable; denied any knowledge of 
the deed from Walton being a forgery, and alleged that defen- 
dants did not believe that it was. That they dif not believe 
that Walton died before the date of the deed from him to Bry- 
ant, but believe that the same was genuine. That they never 
heard of the claim of the heirs of Walton until the suit for the 
land was instituted; and they believe that it was instituted by 














COLUMBUS, JANUARY TERM, 1854. T1T 


James P. West and others vs. James R. Rouse and John J. Hodges. 








collusion with West and Scrutchins for the purpose of procras- 
tinating the payment of the notes. The answers denied that 
the purchasers had ever offered to rescind the entire contract— 
on the contrary, the defendants offered, in the answers, to re- 
scind, and pay back to complainants the amount paid; and also 
for all improvements, without charging any rent for the land. 
They denied ever making the threat charged, as to complain- 
ants whistling for their money on the warranty. On the con- 
trary, they had offered to indemnify the complaimants to the 
amount of $10,000 against any recovery for the Lot No. 101, 
which the complainants refused to receive. 

A motion to dismiss the bill for the want of equity; and a 
motion to dissolve the injunction on the coming in of the answer, 
were heard, together, in the Court below, and both motions be- 
ing granted by the Court, error has been assigned thereon in 
this Court. 


Dub ey for plamtiff in error. 


HAWKINS for-defendant in error. 


By the Court.—Starnes, J. delivermg the opinion. 


[1.] We are not surprised that the bill in this case should 
have been dismissed by the Court below. The allegations ne- 
cessary to give a Court of Equity jurisdiction, are few, and un- 
marked with very striking features. Still, we think there is 
enough in this bill to require that it should be answered. 

It is alleged that “ Rouse and Hodges fraudulently palmed 
off, and imposed upon complainant West, what they, the de- 
fendants had reason to believe, was a forged title”, &. —. 

Here the charge is not very technical, nor is it positively 
affirmed that the defendants knew the title to be forged, but 
only that they had reason to believe it was so. This qualifica- 
tion considerably dilutes the charge of fraud in the first part of 
the sentence. But somewhat more of body and strength is 
again given to it, by the farther allegation, that ‘* defendants 
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are now striving to avail themselves of a legal advantage frau- 
dulently obtained ; that they are seeking, in bad faith, and frau- 
dulently, to recover”, &c. And also by the allegation, else- 
where made, that said title was forged. 

These allegations, characterizing as they do what is else- 
where stated in the bill, present just enough of equity to have 
justified the Court in requirmg an answer from the defendants. 
Without these charges, there would seem no reason why the 
complainants should not have been turned over to their remedy 
at Common Law. 

[2.] The injunction, however, cannot be sustained. The 
answer completely denies the allegations of the bill, and swears 
off the equity. 

It is true that the Chancellor will sometimes retain the m- 
junction, when the equity is sworn off: but when this is done, 
it forms an exception to the rule. There must be very special 

and peculiar reasons to authorize it. No such reasons are 
shown to exist here; nor is it pretended that they do exist.— 
We see not, therefore, why the general rule should not be en- 
forced, and the judgment sustained on the seeond assignment 
of error. 

On the first, it is reversed. 


By A 
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INDEX. 





ADJOURNMENT. 
See Courts, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. No permission, from the Court of Ordinary, is needed, 
as authority to an administrator, in order that he may 
institute his suit for land, against a stranger. Aliter in 
a suit against the heir. Jordan et al. vs. Pollock, 
ONE Hs Shin ypaesdenveintvseres eerihieaqoamelee scale Kg stk 145 


2. In the payment of debts of an intestate, debts due by 
him for money collected as an attorney at law, are to— 
be classed with “ bonds and other obligations’, and not 
with open accounts. Smith and another, administrator, 
10. TEED ED, 10 00's Csexntsieceiev ivdlivinsnend epee 379 


3. Executors and administrators are entitled to commis- 
sions for paying out legacies as well as debts, to be 
charged on the assets in their hands, provided there be 
any general estate ; and if not, then, legacies as well 
debts to abate, pro tanto. Williamson, executor, vs. 


Wilkins and Wife......+. Fiiwniickug teceesitan adie dead mana 416 


4. Trustces are entitled to commissions for receiving and 
paying out dividends on bank and other stocks. bid. 


5. Where the question, as to the proper representation of 
an estate. is involved in litigation, it is the duty of the 
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Ordinary to grant temporary letters, pendente lite. Wat- 
ber vs, Dougherty....... 200.0000 daria Sanbidegdededusions Same 


See Devise and Legacy, 2. Equity, 10, 11. Eg. Pr. 
1,2,17. JSudgment,2. Trusts and Trustees, 4, 5, 6. 
Wills, 3, 4. 


ADMISSIONS. 
See Evidence, 21. Landlord aid Tenant, 4. 


AMENDMENTS. 


1. Affidavits of illegality are, upon motion, and leave 
had, amendable instanter, by the insertion of new and 
independent grounds, provided that the defendant will 
swear that he did not know of such grounds when the 
affidavit was filed. Adains et al. vs. Fitzgerald...... ae ae 

2. All misnomers, in civil suits, may be amended instanter, 
and without delay to the party amending. The Rome 


R. R. Co. vs. Sullivan, Cabot § Co....... 9 abe id At SIT 
3. When the pleadings are made up in Equity causes, and 

the case set down for » hearing, amendments to the bill 

can only be made upon special cause. Rogers vs. At- 

kinson, administrator, ct al... .csccceccccseececscencees .. 320 


4. When amendments make «i entirely new case from 
that made in the origina! bil!. they are, on that account, 
inadmissible. did. 


5. An action brought under the Act of 1847, “to cur- 
tail and simplify pleadings, may be amended in con- 
formity thereto, as the declaration might be at Common 
Law, or under the Act of 1799. Bailey vs. Jones..... 384 
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See Hyuity Pleading and Pr. 9 to 17? Head Rights, 2. 
Infant, 1. Sheriff, 1. 


ATTACHMENTS. 


1. Attachment will not lie, in this State, for the recovery 
of unliquidated damages, consequent upon the breach 
of a covenant, but only upon contracts, express or im- 
plied, for the payment of moncy, and to enforce which 
debt or cndeditatus, assumpsit could be maintained.— 
PEAS 6. PMG 6 os nes tness saws ieGnays cowental cectonetary 


bo 


Our Attachment Laws are founded upon the custom of 
London: and where they do not contain contrary pro- 
visions, are to be construed according to the practice 
and decisions under that custom. /bid. 


3. The attachment process being unknown to the Common 
Law, should be strictly construed an. pursued, especial- 
ly as to non-resident debtors. L dz. 


4, If the affidavit says A B owes, and the declaration 
says A B, surviving partner owes, it is no variance. 
Shefiicld vs. Rials......0000+. MRM Lei oc ‘aipatiietben 


ATTORNEY AT LAW, 


1. If money is received by an Attorney, for the plaintiff 
on a judgment, and the credit given therefor, and the 
money, by an understanding with defendant, is applied 
in payment of the Attorney's fees, this is equivalent to 
a payment over to his client, so far as to protect the At- 
torney from a suit by the defendant, when the judg- 
ment is subsequently reversed. McDonald et al. § 
RGN, Secsnextesenel Piucisdegeddondes ancepnsaahents seneestes, 


2. An Attorney, in England, has a general lien for his hill 
VoL. xiv. 91 











89 





“7. Ard if there be a collusive settlement of a pending 
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of costs and disbursements, upon the deeds and other 
papers of his client, which come into his hands in the 
course of his professional employment, although his de- 
mand does not arise from services, in relation to those 
papers. And this lien extends to the general balance 
of his accounts with his client. This general lien, how- 
ever, is only commensurate with the right, which the 
party delivering the papers, has in them. J dé. 


8. He has also a special en upon the money of his client, 
which may come into his hands, and upon a judgment 
obtained by him for his client, for the amount of his 
bill accruing in the case in which the money is raised, 
or the judgment obtained. If the money is in his hands, 
he may retain it in payment of his bill: or if in the 
hands of the Cowrt, it will hold it until the bill is paid. 
Ibid. 

4. As against the plaintiff, the Attorney has a general 
lien upon an execution in his hands, and a speetal lien 
upon it as respects the defendant. He can retain it as 
against the plaintiff for a general balance, and as against 
the defendant enforce it, by order of the Court, for his 
bill accruing in the cause. bid. 


5. If the defendant, in a judgment, pays to the plaintiff 
the debt and costs due thereon, after notice from the 
Attorney of his claim for costs, he pays in his own 
wrong, and will be still liable tothe Attorney. /b¢d. 


6. If there is a bona fide settlement between the parties, 
without notice of the Attorney's lien, he cannot pro- 
ceed for his costs, on the judgment ; butif there isa fraud- 
ulent settlement, made with a view to prevent his get- 
ting his costs, he can proceed on the judgment for them. 


Ibid. 
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cause, with a view to prevent the Attorney from getting 
his costs, he is entitled to proceed in the cause, for the 
mere purpose of collecting them. hid. 


8. Since 1832, in all the Courts of Common Law, in Eng- 
land, the Attorney's lien prevails against the equitable 
right of sct-off in the defendant. Formerly, in the 
Common Pleas, the lien attached only upon the balance, 
after the equities between the parties were settled. So 
now, in the Courts of Chancery. What therule is in 
Georgia, on this point— Query? bid. 


9. The Attorney's lien will not be suspended, watil an un- 
liquidated claim of the opposite party can be ascertain- 
ed, and a balance struck between the parties. bid. 


10. In Georgia, Attorneys and Solicitors have the same 
lien for their fees, (whether agreed upon by express con- 
tract, or by implied contract, or determinable by the 
usage of the profession,) which exist in England, in fa- 
vor of Attorneys, for their bill of costs. bid. 


11. A contract, entered into between the counsel for the 
plaintiff, and the defendant to a judgment, by virtue of 
which, the defendant agrees to pay them a part of their 
fees in the case, in consideration of their release to him 
of the balance, and of their forbearance to press the 
execution, and of a delivery to him ofthe fi. fa: Held, 
to be a valid contract, and that money paid upon it, 
cannot be recovered back from the counsel, although 
the judgment was reversed after the contract was made 
and executed. J bad. 

See Administrators, fc., 2. Claim Laws2to 5. Prin- 
cipal and Agent, 1,2. Witnesses, 2. 


AUTREFOIS CONVICT. 


See Criminal Law. 
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BAILMENT. 


1. To neglect to exercise authority to forbid a thing, is, 
in legal contemplation, to permit it. Gormon vs. Camp- 
le hs tinads itndiptivte dad givin La esetlp abt danas sian eae 


2. Hiring a slave is a contract of bailment, and the hirer 
is bound to exercise ordinary diligence, in supervising the 
slave. J bid. 


3. If it is necessary, for the protection of the slave, the 
hirer may not only use coercion, even to chains, to re- 
strain the slave from risk and exposure, but it is his du- 
ty to doso; and he will make himself personally re- 
sponsible, by neglecting his obligation in this respect. 


Ibid. 


4, Humanity to the slave, as well as a due regard to the 
interest of the owner, demand alike, that the rules of 
Law, regulating the contract of hiring, should not be re- 


laxed. Jbzd. 


5. The hirer of a slave is not responsible for the loss of his 
life, in the service for which he was employed, unless 
guilty of wilful misconduct, or culpable negligence.— 


Ibid. 


fi. Where a slave is put to a different purpose from that 
intended, the hirer is responsible for his loss of life, al- 
though by inevitable casualty ; and although the loss 
arose from the voluntary act of the slave. J ded. 


See, also, Latimer, guardian, vs. Alexander........... : 


7. The hirer of a slave, and not the general owner, is lia- 

ble, in an action for medicine and medical services ren- 
dered the slave, while the term of hiring continued— 
the services and medicine not being rendered at the re- 







137 


259 
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quest of the owner, but at the request of the hirer. 
Latimer, guardian, vs. Alexander....... 20.0.0 c0ceeeeeees : 


8. A particular custom in a county, that the general own- 
er shall pay these expenses, does not supersede or con- 
tro] the general principal. J did. 


9. The hirer of a negro is not entitled to an abatement 
from the price, on account of the sickness of the negro, 
unless the sickness originated in causes existing at the 
time of the hirmg, and unknown to the hirer. Sid. 


10. The hirer of a slave is bound to use ordinary dili- 
gence in regard to the health of the slave—that is, 
such diligence as a prudent man commonly takes of 
his own slave. And this ordinary diligence is to be em- 
ployed, not only in protecting the slave from danger 
and disease, but likewise in discovering disease, if it ex- 
ists, and inits treatment also. J did. 


11. If the hirer of a slave fail to perform his duty, in 
supplying the slave with medical and other necessary as- 
sistance, the owner may do it, and look to the hirer for 
re-imbursement. J bid. 


12. Under special circumstances, the hirer—although pri- 
marily liable to the physician, might, nevertheless, be 
entitled to relief as between the owner and himself—es- 
pecially ina Court of Equity. J bed. 


13. Notwithstanding the hirer be answerable, in the ab- 
sence of any agreement to the contrary, it is competent 
to protect himself by contract. bed. 


See Rail Roads, 2,3. Slaves, fe., 1, 2. 
BILL OF EXCEPTIONS. 


1, The Sundays embraced in the thirty days in which @- 
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bill of exceptions is required to be certified and signed, 
the same being “ statutory time’, are not to be excluded. 
Wilkinson et al. vs. Castellow......... or eed 122 


2. Exceptions to the admissibility of testimony, on the 
ground that it is legal, without specifying wherein it is 
illegal, held to be insufficient. Jngram et al. vs. Little. 173 


3. After a bill of exceptions is signed and certified by the 
presiding Judge, and filed with the Clerk, his control 
over itis atan end; and any alterations made by him 
in it after that time, must be taken and considered as 
done in his individual, and not his official character. 


The State, ex Eel, §e., vs. Powers, Tudge......cc..000 389 
BOND FOR TITLES. 
See Color of Title, 2. 
BRIDGES. 


1. Does the grant of a ferry franchise confer the right to 
build a bridge at the same place? Quere? Hall, 


adm’r, vs. Boyd and another...... bids lana eatin ceca ks 


2. A parol license to build a bridge on the land of anoth- 
er, does not authorize the building of a second bridge, 
when the first has been swept away bya flood. bid. 


3. If the first bridge was erected under a parol contract, 
which was executed by one of the parties, equity would 
enforce its specific performance; but when it is swept 
away, and. the bill seeks to enforce this contract, in ref- 
erence to another bridge, erected at the same place, 
there must be a distinct allegation that the second 
bridge was erected under and by virtue of this parol 
agreement. bid. 
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4. The power, by contract, to repair bridges across the 
Savannah, Ogeechee and Altamaha canal, does not be- 
long to the commissioners of roads and bridges of Chat- 
ham county. Towles, for use, fc. vs. The Tustices,... 391 


See Constitutional Law, 1, 2, to 6. 
CERTIORARL. 


1. At the hearing of « certiorart, no other errors shall be 
insisted upon, in the argument by counsel, nor decided 
by the Court, than those which are stated in the peti- 
tion. Adame et al. vs. Patzper al... ....ccccesescigersvaess 36 

2. The allowance and return of a writ of ecertiorart, is a 
supersedeus to any further procecdings on the record 
below, but does not operate as a reversal of a judgment 
executed, or supersede one in process of execution; 
and that a speciai order of the Judge, when he grants 
the certiorari, cannot enlarge its powers. Mayor, ge. 

00: RBs sirdingseittadsdasieie aaa 162 

3. Where a city council, on charges, remove their mar- 
shall, and on granting a certiorari the Judge grants an 
order re-instating the marshall, and re-straining the 
council from electing another: Held, that this order is 
erroneous. J bid. 


CHARGE OF THE COURT. 


1. If counsel have reason to fear that the Jury do not un- 
derstand the instructions given them, they should sug- 
gest it at the time of trial, in order that the Judge may 
be more explicit. Johnson vs. The State........0...00+. 55 


2. Instructions not warranted by the facts of the case, 
are error. Henderson vs. Stilet.c...cssccerecssseeeseesves 185 
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8. A charge is objectionable, which states general princi- 
ples correctly, but which, nevertheless, are not applica- 
ble to the facts, as proven. The instructions should al- 
ways be given, in reference to the evidence in the par- 
ticular case. Gorman vs. Campbell, .o.cc.cceccce secu 


4. It is error to lay down a correct qualification to a rule 
of law, when there is no evidence touching the subject- 


matter of the qualification. Webb vs. Robinson et al. 


5. Ii is not the duty. of the Court, upon request of coun- 
sel, to go through a bill and answer, pointing out what 
parts of the answer are responsiye; but when counsel 
make a point to the Court, as to the responsive charac- 
ter of any portion of the answer, it is the duty of the 
Court, and its conclusive province, to determine wheth- 
er itis or not. bid. 


6. Where the Court was asked to charge “that the ab- 
sence of proof is evidence that the fact does not exist, 
and consequently, that if the Jury believe that no tes- 
timony has been produced to show that W was preju- 
diced against her older. children, the Jury cannot be- 
lieve that any such prejudice existed”, and the Court 
declined to give the latter portion of the request in 
charge: Held, that though the latter part of the re- 
quest should be given in charge, as requested; yet, in 
effect, the Court did charge the Jury, substantially a 
compliance with the request, and no injury was done by 
the refusal. Welliamson vs. Naber's et al.....ccceccee 


7. The Act of 1850, to prevent the Judges of the Supe- 
rior Courts from expressing thei opinions to the Jury, 
as to what had or had not been proven, was not intend- 
ed to prohibit the Courts from summing up the evi- 
dence, -or directing the attention of the Jury to any 
particular portion of the testimony. Shiels vs. Starke 


137 


216 


429 
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8. Where, upon the trial of a prisoner for murder, the 
Court, in his charge, mentions that the counset for the 
prisoner had admitted that he was guilty of either mur- 
der or voluntary manslaughter, and that they must find 
him guilty of voluntary manslaughter; but the Court 


evidence; and that if, from a review of all the testimo- 
ny, they were not satisfied of his guilt, they must ac- 
quit: Held. that the effect of such a charge, taken as 
a Whole, was to leave the guilt or innocence of the pris- 
oner with the Jury, to be determined by the evidence. 
Amdivden ve: Dib: TMs civic ccscevisastsrcasstesentetes 


Hrror, 1, 3. Judge, fe. 1. New Trials, 4. 
CIVIL LAW. 
See Court of Ordinary, 3. 
CLAIM LAWS. 


1. Where, upon trial of an issue of damage or no damage,. 
by reason of the interposition of a claim under our Stat- 
ute, it was proposed to prove that a tenant of the claim- 
ant’s had unlawfully sold a set of mill-irons, on the 
premises claimed, and that they had been thus removed 
from the premises: Held, that it was not damage re- 
sulting from delay only, such as is contemplated by the 
Statute, but was a tort by the tenant, for which he was 
liable to the plaintiff. Perkins et al. vs. Attaway, 
GUM o0:.0s Lidia na eins tog sca Vas sn tvesnetes tarsal ieee betes 


bo 


. Where, in such a case, a witness, an attorney at law, 
and advising counsel for the claimants, stated that he 
had advised the withdrawal of the claim, to avoid dam-. 
ages: Held, that this testimony was proper, as mate- 

VOL. XIV. 92 





adds that it was a question for them to decide from the. 
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See Claim Laws, 3, 4. Equity, 3. Equity Practice, 6. 
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rial to the inquiry, whether or not the claim had been 
continued, unreasonably, after the claimants were ad- 
vised of its weakness. J did. 


3. Where, upon the trial of such an issue, the Court in- 
structs the Jury that “‘the question of title was settled, 
and could not be considered by them’: Held, that, if, 
by this, the Court designed to say that it was not nec- 
essary for the Jury to consider this title, in order to 
determine whether or not the claimants, in this case, 
were entitled to the premises in dispute, the charge was 
right; but wrong, if the Court meant to say that the 
Jury might not look to the title, in order to ascertain 
whether or not the complainants had probable ground 
for their claim, and may have interposed it in good 
faith. bid. 


4. Where there was no testimony of grossly unskilful ad- 
vice given by counsel, (unless the failure to recover 
constituted such evidence,) and the Court charged that 
if the claimants made this claim under the advice of 

counsel, which was wrong and grossly unskilful, they 

were not protected or excusable: Held, that this was 
charging upon a supposed state of facts, which did not 


exist, and was erroneous. did. 


5. If a claim-case be commenced and continued, under and 
by advice of counsel, in good faith, sought and acted 
on, even though such advice proved to be founded upon 
erroneous views, the claimants are not responsible for 
damages, as having interposed the claim for delay only. 


Tbid. 


6. If aclaim be entered in good faith, and afterwards, the 
claimant discovers its weakness, and that it ought not 
to prevail, and does not withdraw or dismiss the same, 
within a reasonable time after such discovery, he is lia- 
ble, upon final verdict against him, for damages, result- 
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ing from such continuance of the claim, just as if the 
same had been at first interposed for delay only.. J dzd. 


7. Executions are levied upon land, as the property of 
the defendant, which is claimed by B, and a verdict 
rendered finding it subject; afterwards, B conveys it to 
C, and it is levied on as the property of C, and D be- 
comes the purchaser, with actual notice of the previous 
litigation, D puts in his claim, when offered for sale, 
under the original levy: Held, that he is estopped by 
the former finding. Means vs. Sanders...............6 . 118 


oO 


The plaintiff in fi. fa. introduces a deed from the adminis- 
tratrix of the defendant, to B, made in compliance with 
a sale under the order of the Ordinary, and another 
from B to the claimant: Held, that the onus is not 
changed. McConnell ys. Rhodes........... ae 313 


Rleot 
= 


. Where a claim-case is on the appeal, and the claimants 
propose to withdraw their claim, and make an entry ac- 
cordingly, to which plaintiffs object at a subsequent 
term, plaintiffs cannot take an order dismissing the 
claim, against the will ofthe claimants. Bethune and 
another vs. Barker........ manors jivageicebes teens 694 


CLERKS. 
See Constitutional Law, 26. Courts, 1. 
COLOR OF TITLE. 
1. A Sheriff’s deed, though defective, may be proper tes- 
timony, as color of title, in aid of possession. Beverly 


and another vg. Burke. ..cccccovcccveeses ieatan Sittube cathe . 1 


2. The. testimony of a witness, going to show that the 
purchase-moncy for land is not paid, is proper evidence, 


































132 INDEX. 
in a case between the vendor and vendee, where the 
bond for titles is relied upon as a color of title; for in 
such case, the bond cannot so operate, when the pur- 
chase-money is not paid. J bid. 


See Deed, 7. 
COMMON CARRIERS. 


See Rail Roads, 2, 3. 


CONSTITUTIONAL LAW. 


1. The Legislature, much less the Inferior Court of a 
county, cannot appropriate the land of one citizen to 
the use of another, especially without making provis- 
ion for compensation. Hall, adm’r, vs. Boyd and an- 


2. In England, corporations are created and exist by pre- 
scription, by Royal Charter and by Act of Parliament. 
In this country, they are created by authority of the 
Legislature, and not otherwise. Phe Franklin Bridge 
aie. Fe FIO: sine nginpetn Rttotelittting sadvbepeapesiosuge 80 


3. The Legislative power is vested, under our Constitu- 
tion, in the General Assembly, consisting of a Senate 
and House of Representatives, elected at stated inter- 
vals by the people. Jdzd. 


4. Can the Legislature transfer the law-making power to 
any other body? Quere? Ibid. 


5. In England, although the contrary doctrine was for- 
merly asserted to be the law, it is now well settled that 
the King may delegate to others the power of estab- 
lishing corporations; and the same principle has been 
recognized by the Courts, both of Pennsylvania and 

Missouri. zd. 
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6. The Act of 1843, and that of 1845, amendatory there- 
of, pointing out the manner of creating certain corpo- 
rations, and defining their rights, powers, privileges and 
liabilities, are Constitutional; and the charters estab- 
lished under them, and in conformity with thei provis- 
ions, are legal and valid. J bid. 


7. Upon trial of the question, as to the right of way in 
the E. T. & G. R. R. Co., over the route upon which 
they have constructed their road in Georgia, as against 
the claim of the Union Br. R. R. to the same: Held, 
that the former Co. takes no legal aid from the resolu- 
tions of our Legislature in 1837, offering to secure sim- 
ilar privileges, in our State, to any Tennessee Compa- 
ny, to those enjoyed there by the W. & A. R. R. pro- 
vided, the latter State would grant the privilege of ex- 
tending that Road to the Tennessee River. The Un- 
ton Br. R. R. vs. The EB. T. § Ga. BR. BR. Co....s.00e- 327 


8. In 1840, the Legislature of Georgia incorporated the 
Cross Plains & Red Clay Rail Road, reserving the right 
to repeal the charter. In 1847, an Act was passed, 
granting the right of way over the same route to others. 
In 1849, the Legislature recognized the principles 
granted to the Company by the Act of 1840—changed 
the name to Union Br. R. R. and repealed that clause in 
the Act of 1840, which reserved the right to repeal the 
charter: Held, that the Act of 1849 could not affect 
the rights which had been acquired under the Act of 
1847, because that Act repealed the Act of 1840, so 
far as the right of way was concerned. bid. 


9. The prohibition of the 10th Section of the Ist Article 
of the Constitution of the U. S. to the effect that no 
State, without the consent of Congress, ‘shall enter 
ito any egreement or compact, with another State, or 
with a foreign power’, is political in its character, and 
has no reference to a mere matter of contract, or to the 
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grant of a franchise, which in no wise conflicts with the 
powers delegated to the General Government by the 
States. did. 


10. Violations of the local by-laws of a municipal ‘corpo- 
ration, not involving the elements of offences known to 
our Penal Laws, are not “ Criminal Cases’’, within the 
meaning of the 3d Section of the Ist Article of our State 
Constitution. Floyd vs. The Commissioners, fc....... 354 


11. Summary trials and convictions, without the interven- 
tion of a Jury, for such violations of local by-liws, do 
not conflict with the right of trial by Jury, as exercised 
in this State, previous to the 30th May, 1798, and are 
therefore not unconstitutional. Jdzd. 


12. The Ordinance of the City Council of Savannah, that 
“on the gross amount of sales of all negroes, goods, wares 
and merchandize or other commodity, article or thing 
sold within the corporate limits of the city, by any per- 
son or persons whomsoever, upon or for a commission, 
premium, per centum, or other profits, charged or to be- 
charged thereon, &c. there shall be paid, by the person 
so selling, fifty cents on every hundred dollars of the 
amount of such sales respectively,” &c. is not unconsti- 
tutional, according to the decision of the Supreme Court 
of U. S. in Brown vs. Maryland, 12 Wheat. Padel- 
ford, Fay § Co. vs. The Mayor, §0.:...cccccsceee cee ... 438 


13. That, case is over-ruled by the License case, in 5 How- 
ard; and by the Passenger cases, in 7 Howard, and 
partly by the case of Groves et al. vs. Slaughter, 15 
Peters. Per Benning, J. Ibid. 


14. The Constitution is to be construed in the sense in 
which it was understood by the makers of it, at the time 
when they made it. Jbzd. 
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15. That sense is expressed by the four following propo- 
sitions ; 

1. That the Constitution delegated to the General 
Government, or any Department thereof, no power, by 
implication, but only such powers as it expressly enu- 
merated., 

2. That it delegated no exclusive power, unless the 
delegation was satd to be exclusive. 

3. That it laid no prohibition upon the States, ex- 
cept such as it specified. 

4. That the words used in it, if susceptible of more 
meaning than one, were used in the meaning which was 
least favorable to the delegation of power, and most fa- 
vorable to.its retention. Per Benning, J. Lbid. 


16. The Supreme Court of Georgia is co-equal and co-or- 
‘dinate with the Supreme Court of U. S.; and there- 
fore, the latter cannot give the former an order, or make 
for ita precedent.. Per Benning, J. Ibid. 


17. The four stated propositions are true, anything said or 
done by the Supreme Court of the U. 8. to the contra- 
ry, notwithstanding. Per Benning, J. Lbid. 


18. Tried by these, the decision in Brown vs. Maryland 
is erroneous. Per Benning, J. Lbid. 


19. Tried by these, the ordinance.is not unconstitutional, 
as against the commercial clause. Per Benning, J. 
Lbid. 


20. Tried by these, it is not against the clause which pro- 
hibits the States to tax imports. Per Benning, J. 
Ibid. 


21. The meaning of that clause is: 
1. That without the consent of Congress, a State 
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may tax imports, for the purpose of executing her In- 
spection Laws. 

2. That the nett produce of such tax is for the.U. 8. 
_ 8. That with the consent of Congress,.a State may 
tax imports for any purpose. 

4. That without that consent, she may tax, ‘subject 
toa power in Congress to revise and control. 

5. That the part of the clause, giving the “nett pro- 
duce to the U. S.,.applies only to, Tax. Laws, for inspect- 
ion purposes.” Per Benning, J. . Lbid. 


22. Query? Must not the Court presume this Ordinance 
passed for executing an Inspection Law? Per. Ben- 
ning, J. Lbid. 


23. If not, it is to be presumed that Congress has consent- 
ed to it. Per Benning, J. Ibid. 


24. But if Congress has not consented, it is not void, but 
only subject to be revised and controlled by Congress. 


Per Benning, J. _ [bid. 


25. If void, it works no. wrong to the persons subject to 
the Ordinance. Per Benniiy, 7 Thi. 


26. Has not the Governor, alouc, under the Constitution, 


the power to fill a vacancy in the Clorkship of the Su- 
perior Courts? And.are the Acts of 1826 and 1842, 
conferring this right upon the inferior ynd Superior 
Courts, unconstitutional ani! vol? Query? Mealing 
v8. Pace and. others.isec.,.. 0.00005 Re A eR VS ee ; 


See Criminal Law, 4. Gaming. 5. Jurisdiction, 2. 
CONSTRUCTION OF STATUTES. 


1. The Legislature, in a charter granted in 1840, reserv- 
ed the right to repeal. In 1547. they granted the 
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same franchise to others. The Act of 1840 is repeal- 
ed, because the Act of 1847 is directly repugnant to it. 
The Union Br. R. R. vs. The E. T. & G. R. R...... 327 


. A Statute must be construed with reference to the 


whole system of which it forms a part. McDougald, 
administratriz, ve. Dougherty -0c0 i. ccccelecceseetescess 674 


CONTINUANCES. 


. Applications for continuances.are made to the sound 


discretion of the Court, and the Appellate Court will 
be careful not to interfere with that discretion, except 
in cases of abuse. J?oberts vs. The State..........00004. 6 


. In all applications for a continuance, on account of not 


having subpoenaed witnesses, by reason of the recent 
finding of the bill, the party moving must show, by 
giving their names, that he has such witnesses, and must 
state what he expects to prove by them, in order that 
the Court may judge of its materiality, Roberts and 
another te: Fie MMs ..0susceccnnsceeqessstecediavegsiemins 8 


. Where, upon motion for a continuance, on the ground 


of popular excitement against the prisoner, five months 
have elapsed from the time the offence was committed, 
and the Judge, to whom application was made, refuses 
it, because, in his opinion, this period is sufficiently long 
for such popular feeling, if it had been aroused, to have 
subsided: Held, that this is a matter which is necessa- 
rily very much in the discretion of the Court, whose 
duty it is to look into all the circumstances ; and where 
there appears no evidence of the abuse of such discre- 
tion, this Court will not disturb the decision. Jdzd. 


. If a party be ruled into a trial, when it appears, from 


the facts stated in the bill of exceptions, that he was en- 
titled to a continuance, the judgment obtained against 
VOL. XIV. 93 
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on 


6. 
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bo 


him will be, for that cause,. reversed, and a new trial or- 


dered. Copenhaven vs. T he State........ccscceeeseeeeees 


. The defendant against whom a bill of indictment was 


found, and who was put upon his trial the next day, 
moved the continuance of the cause till the next Term, 
or for a few days, to obtain the testimony of two wit- 
nesses, whose names were set forth in the affidavit, and 
who resided in the State, and by whom he expected to 
prove an altb¢: Held, that it waserror in the Court, not 
to allow time to procure the evidence—the facts con- 
tained in the affidavit of the party demonstrating the 
materiality of the proof. Lbzd. 


The Penal Code of Georgia is liberal, in granting con- 
tinuances in Criminal causes. bid. 


The opinion of the presiding Judge, as to the guilt 
of the accused, cannot be made the ground for depriv- 
ing him of the clear legal rights guarantied to him by 
the laws of the land: Ibid. 


CONTRACT... 


. Where B lends money to T, upon condition that he 


will share one-third of the loss, upon a shipment of cot- 
ton, which has been sustained by a firm of which T er- 
roneously supposes himself a member, B knowing at the 
time that he is not so, but having no interest therein: 
Held, that B has committed no such fraud on T as vi- 
tiates the contract, and will prevent his recovery of the 
amountsoloaned. Tillinghast and another vs. Banks. 


. A valuable consideration consists in some right, inter- 


est, profit or benefit accruing to the contractor ; or some 
forbearance, detriment, loss or responsibility, labor or 
service on the other side. J bid. 
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See Mistake, 1. Voluntary Conveyance. 


CORPORATIONS. 


1. Advantage cannot be taken-of non-user or mis-user, 


of an Act of Incorporation, in any collateral action. 
The Union Br. R. Rh. vs. The E. T.§ G. R. R. Co. 


. An Act of Incorporation, in which the Legislature 


have reserved the right of repeal, may be repealed by 
implication, upon the principle that every affirmative 
Statute is a repeal, by implication. of a precedent af- 
firmative Statute, so far asitis contrary thereto. Ibid. 


. A corporation can have no legal-existence out of the 


sovereignty by which it is created; but its existence, as 
a person capable of contracting, may be recognized in 
another State, and as such, it may there be contracted 
with. bid. 


See Constitutional Law,2to9, 10,12. Retailing, §c., 1. 


L 


L. 


COURTS. 


The several Courts of this State have the power to ad- 
journ from day to day, or fora longer time, to suit 
their own and the public convenience, without a Clerk ; 
and an interregnum in the office of Clerk, would 
not deprive the Courts of this right. Mealing vs. 
Pact Oh... deictivncicomidnndtionaiaenames 


COURTS OF ORDINARY. 


The rule is well settled, that all that is necessary to 
show jurisdiction, must appear on the face of the record, 
or in the proceedings of a Court of limited jurisdiction. 
But whether letters of guardianship can be said to be a 
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part of the record of a Court of Ordinary—Query ? 
Perkins et al. vs. Attaway, guardian....csccccrsseeeeeere 


2. The Court of Ordinary, in our State, so far as testate 
and intestate estates are concerned, cannot be deemed 
a Court of limited jurisdiction, in the sense. contempla- 
ted by the above rule. And asregards the subject mat- 
ter of such estates, every presumption is to be made in 
favor of the jurisdiction of the Court of Ordinary. J did. 


3. The Civil and Canon Law, governing the proceed- 
ings in the Ecclesiastical Courts in England, in relation 
to testamentary causes, is the law of our Courts of Or- 
dinary, upon similar questions. Finch et al. vs. Finch. 


See Administrators, §c., 5. Wills, 3, 4, 5, 6. 
CRIMINAL LAW. 


1. In a prosecution for robbery, where the prisoner re- 
lied upon a plea of autrefois convict, on a charge of 
burglary, the indictment, in that case, having charged 
the breaking and entering, with intent to commit the 
robbery, which, by demurrer to the plea, was admitted 
to be the same as that charged in the second indict- 
ment: Held, thatthe plea of former conviction was 
sufficient, in Law, because the record shows the second 
case to be the same transacted with the first: Held, 
also, that the plea is sufficient, where the prisoner 
might have been convicted on the first indictment, by 
the evidence necessary to support the second. Roberts 
§ Copenhaven vs. The State......csccecceeseeeeees peensiesia 


2. Where there are two counts in an indictment, and the 
second is decided to be defective, the Jury may proper- 
ly return a verdict of “Guilty on the first Count” ; 
and this is a general, not a special verdict: Held, also, 
that if the Jury, by mistake, write the verdict, “ Guilty 
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on the first account’, the Court may direct a correction 
of this false orthography, and cause the first syllable 
of the last words to be erased. bed. 


3. The Jury, on the trial of an indictment, returned into 
Court, and were called by the Clerk ; one of them hand- 
ed the indictment to the Solicitor General, upon which 
a verdict of “Guilty” was written, but not signed. It 
was shown to the counsel for prisoner, who declined to 
poll the Jury. It was then read in the hearing of the 
Jury, and ordered to be recorded: Held, that the pris- 
oner was not entitled to a new trial, on account of any 
irregularity in the verdict. Roberts vs. The State..... 


4. Upon the trial, a prisoner was represented by counsel, 
and to one of them was submitted the conduct of the 
examination of witnesses. After a full cross-examina- 
tion of one of the witnesses, by that counsel, the pris- 
oner requested leave to cross-examine him, which was 
denied: Held, that this was no violation of the consti- 
tutional right of the prisoner, to defend by counsel, in 
person, or by both. did. 


5. Criminal Courts should be doubly guarded, whenever 
notorious offenders are arraigned before them—the great- 
er the crime, the greater the temptation and danger of 
being betrayed into error. Copenhaven vs. The State. 


6. On an indictment for a rape, the prisoner may be found 
guilty of an assault, with intent to commit the offence. 
Sele 00. TH. Bs <irasegn'yccsecaqeyspoapeivceyenupecces 


7. In crimes which require force as an element in their 
commission, there is no. substantial difference between 
an assault with ¢ntert, and an assault with attempt, to 

commit the offence. J bed. 
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8. In simple larceny, the thief may be tried in any coun- 
ty in which he may be found in possession of the stolen 
goods; and a trialin one, is a bar to atrial in every oth- 
OR TS OE. The Mbt nec dsc cctnndegeccinesceesses. 422 


9. The legal signification of an entry upon the minutes, 
in the trial of a capital case, of “Juror withdrawn— 
mis-trial declared”’, is, that the discharge of the Jury 
was with consent of the defendant, by agreement be- 
tween the respective counsel. Lancton vs. The State. 426 


See Constitutional Law, 10, 11. Jury, 1. Continu- 
ance, 6. New Trial, 15 to 18. Practice Superior 
Court, 1. Retailing, fe., 1. Witness, 1. 


DEBTOR AND CREDITOR. 
See Vendor’s Lien, 4. 
DEED. 


1. A deed cannot be delivered to the grantee, as an es- 
crow ; but so to operate. must be delivered to a third per- 
son for him. A delivery to the grantee, himself, vests 
the title in him. Jordan et al. vs. Pollock, adm’r...... 145 


2. Where several deeds have been delivered by a grantor 
to R, one of his sons, in which he has conveyed to that 
son, and others of his children, various items of his prop- 
erty ; and at the time of such delivery, the grantor 
says to him, “take them and put them away until I call 
for them, for I am not ready to turn over the property, 
as the crop is not housed’’; and, afterwards, a question 
is raised, as to the delivery of his deed to R, who has 
been in possession of the land granted by it: Held, that 
the fact of the other deeds being found in the posses- 
sion of the other children, (the grantees) was one from 
which a presumption might be derived, that his deed 
was delivered to R. did. | 


ae 
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3. In such a case, it was not error in the Court to charge 
that the circumstances under which the deed was hand- 
ed to R, and his possession of the land, taken with all 
the other testimony, might be looked to as evidence of 
delivery. bid. 


4. The mere cancellation of a deed, will not divest the ti- 
tle to land which has once vested by transmutation of 
possession: nor will a re-delivery of the deed have this 
effect. Z bid. 


5. An instrument, purporting to be a deed, which, when 
mace, is incapable of having any legal operation, can- 
not become, afterwards, a valid deed, by being comple- 
ted and delivered by a stranger, in the absence of the 
party acting under a parol authority, and can only be 
completed by a third person, acting under written au- 
thority, under sea]. Ingram et al. vs. Ltttle......0000+ 


6. A deed, duly signed, sealed and attested, but with- 
out any grantee named, and without the amount of 
the purchase-money stated, these being left blank, is 
inoperative, as a muniment of title, and cannot be com- 
pleted by a third person, in the absence of the grantor, 
without authority, under seal. Such instrument is ad- 
missible in evidence, however, to show color of title in 
the party claiming under it. Zid. 


See Hvidence, 25, 26.. Registration, 1. Vendor and 
Purchaser, 1, 2. 


DEPOSITIONS. 
See Lnterrogatories. 
DEVISE AND LEGACY. 


‘ 


1. Where personal property to 8 G, and if he should die, 
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without any child living at his death, then, to the chil- 
dren of L G and, J A, and S G, died, leaving his wife 
enceinte with a child, which was afterwards born and 
lived for some time, but subsequently departed this life: 
Held, that sucli: bequest was in the nature of an execu- 
tory gift to the children of 8 Gand J A, to take ef- 
fect, upon the defeasance of the prior gift to S G: Held, 
also, that for the purposes of this bequest,ethe child, in 
ventre samere, was a child living at the death of its 
father SG. Groce vs. Rittenberry........ceccecereceveee 


Where a legacy is given to one who is appointed 
executor, whether the same be expressed, as in consid- 
eration of care and pains or not, the law presumes that 
it was given in consideration of. services as executor, 
unless there are words in the will which show that it 
was founded on a different consideration, and the lega- 
cy must fail if the person so appointed does not quali- 
fy as an executor. The provision made by our Law, 
for payment of commissions to an cxecutor, though 
weakening the strength of this presumption, is not, ne- 
eessarily, so repugnant as to repel it. Béllingslea, ad- 
SEEN H, 9O. TIONS, WOME Fons de cacsscincotivcgeectccuivecescees 


See Estates, 1. 


& 


DISCOVERY AT LAW. 


By the Act of 1847, the order to obtain discovery had 
to be granted in open Court. By the Amendatory Act 
of 1850, the order could be obtained, either in term 
time, or from a Judge of the Superior Court or Justice 
of the Inferior Court, zn vacation. Nether of them can 
act in a case pending in the Court of the other. Tul- 
linghast and another vs. Nourse, Stone § Co......0..0+ 


DISTRIBUTION. 


See Administrators, gc. 
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DOWER. 


1. A notice, by a widow, of her intention to apply for 
dower, is void, unless given in her name. Rogers et al. 
OS ig i TG iss ssn en ciesagesiaineionnen weeee 166 


2. Where there are two representatives of an estate, both 
of whom reside inthe county, and are included in the 
notice by the widow, of her intention to apply for dower, 
both should be served. did. 


DURESS. 


1. An instrument obtained from A, in prison, is not void 
for duress, if B, to whom it is given, and at whose in- 
stance A is imprisoned, was fairly in the prosecution 
of his legal rights, in causing A to be imprisoned. 
Smith et al. va. Atwood, GAM’P......ccccoceccsscsoeccacces 402 


EATONTON. 
See Retailing, 4c. 1. 
EJECTMENT. 
See Verdict, 1. 
EQUITY. 


1. Where matter is relied upon in the answer, as a defence, 
which does not appear in the bill, and the only relief 
thereby sought, is suchas is directly, and not collateral- 
ly, incident to such defence, and no cross-discovery is 
sought: Held, that this portion of the answer is not in 
the nature of a cross-bill. TZison et al. vs. Tison, ad- 
WAP MAN VEER Race NE tie ee eats tale 

VoL. XIv. 94 
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. Upon a bill to reform an absolute bill of sale for a ne- 
gro, on the ground of fraud, in this, that it was intend- 
ed only as a security for money loaned at ‘a high rate 
of usury, certain witnesses testify to declarations of the 
usurer, acknowledging that he had a len only on the 
slave, and that if principal and interest were paid, the 
debtor might keep the negro: Held, that these circum- 
stances, taken together, might afford presumption that 
the deed was made absolute, by fraud or mistake, and 
that the testimony should have been submitted to the 
Jury, that they might determine wheiher it did have 
this effect. Greer, executor, vs. Caldwell, adminis- 


It is not proper, in such.a case, for the Court to charge 
that the evidence to reform the deed, should be “ posi- 
tive”. The better rule is, that it should be (whether 
positive or presumptive,) clear, strong and satisfactory. 


T bid. 


. Our Statute of 25th December, 1857, was not intended 
to take from our Courts of Chancery, authority to re- 
form written contracts, on the ground of mistake; but 
only to make plain, by express enactment, the illegality 
of allowing testimony to prove that a deed, absolute in 
its terms, was intended only asa mortgage, without pre- 
tence of fraud, accident or mistake. In other words, 
was not restrictive, but declaratory of the Common 


Law. bid. 


5. Less than seven years having clapsed between the ac- 


6 


crual of the right of action and the filing of the bill, 
the cause is not barred by lapse of time. Freeman, ex- 
ecutor, vs. Cooper, AAMINISETALOT 1... 0esererserseseeeeeees 


. For rule, when a defendant is excused from answering, 
on the ground that he will criminate himself—See Hig- 
don et al. v8. i I al 
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7. His privilege, in this respect, cannot be waived, and 
may be set up by demurrer or plea, or in his answer. 
A demurrer, on this ground, does not goto the relief, but 
only the discovery. Complainant may proceed and 
make out his case by other testimony.  Ldcd. 


8. A complainant must aver, in his bill, all that is neces- 
sary to show his right to the relief sought. Davenport 
Glial. 08. Alston.....s..ccsecseeeee PEE ET SS a 


9. When a Court of Equity acyuires jurisdiction for one 
purpose, it will retain it until full and satisfactory jus- 
tice is rendered to all the parties concerned. Walker 
and another vs. Morris. ..cccccecrseceee's cols Gencrdenedees i 


10. Where 2 Court of Equity has obtained jurisdiction 
over the person of an, administrator, as well as the es- 
tate in his hands, and he.is removed from office, a re- 
ceiver will be appointed to dispose of the assets, under 
the decree of the Court, in order to effect the object for 
which the Court originally interferred. Did. 


11. The jurisdiction of our Superior Courts, as Courts. of 
Chancery, upon the udministration of estates, consider- 


ed. Lbzd. 


12. In the main, equity jurisprudence embraces the same 
matters of jurisdiction, and modes of remedy, in Geor- 
gia, asin England. J bd. 


13. Where an interrogatory, in the bill, calls on the de- 
fendant to show by what pretended clain he refuses to 
deliver possession of the property, the answer, setting 
forth the defendani’s t ey is responsive,’ and evidence 
for him. Smith et al. vs. Atwood, administrator....... 


14. The answer cf the defendant, is evidence for him, not 
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only when itis responsive to the call of bill for discov- 
ry, but also when it is necessarily connected with the 
responsive matter or explanatory of it. Shiels vs. 


I a Le ee re es i ie ie 


15. Courts, in this State, are more reluctant to oust Equity 
of its jurisdiction, where, in England, it possesses origi- 
nal concurrent jurisdiction. Rutherford, receiver, vs. 
PIE 6 isla ining taste cine cap bedang sds Nemes beens Rhesweni becsing 


16. Though the charges of fraud in a bill are not: very 
explicit, yet if, when referentially considered, with all 
the other statements ‘of the bill, they amount to a dis- 
tinct charge of fraud, the bill should not be dismissed 
for wantof equity. West et al. vs. Rouse and an- 
Other ..120+. Ditpaehap pide bate npnggheh sors ceneagencxa tabbed 


17. Whereithe equity of a bill is fully sworn off by the 
answer, the injunction will be dissolved, unless there is 
some very special reason why this general rule should 
not prevail. bid. 


See Amendments, 8,4. Bridges, 3. Charge of Court, 0. 
Equity. Pleading and Practice, passim. Fraud, 1. 
Statute of, 1. Gaming, 2,3. Landlord and Ten- 
ant, 2. Partition 1 to9. Specific Performance, 1. 
Trusts and Trustees, 1, 2, 6. 


EQUITY PLEADING AND PRACTICE. 


1. Where a defendant in Equity is called on, as adminis- 
trator, to state what advancements were made by his in- 
testate to his children, and he states that each child re- 
ceived some property, in money, negroes, furniture, and 
some of them in land; but as to number, value, sex 
and age, or time when received, or amount of money, 
he has no knowledge; that these transactions, or some 
of them, occurred, before his birth; and “he is wholly 
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anable to state more fully than he has stated’: Held, 
that the defendant could not be. held to answer more 
fully on these points. ison et al. vs. Tison, admin- 
DPALOP ..cecececcrersvaddacecsecdevessescccesceseedecescoooseqoees . 


. Where an administrator is called on to give an account 


of his proceedings, as such, it is his duty to annex a 
schedule of all his returns to the Ordinary, to the an- 
swer. If he fails to do so, the complainant is entitled 
to them, before the answer is declared complete ; and a 
prospective order of the Court, directing the answer to 
be filed as complete, upon such schedule being filed with 
it, is contrary to the practice in Chancery, and erro- 
neous. Ibid. 


. So, when copies of deeds referred to, and relied on, 


have not been filed, it is error in the Court to grant an 
order that they be filed with the answer, and complain- 
ant’s exception be over-ruled. Ibid. 


. When, ina cause, a demurrer or plea has been over-rul- 


ed upon argument, the defendant must make a new de- 
fence ; and it is not respectful tothe Court, again to pre- 
sent the same matter in the answer. bid. 


. A plea which sets forth the character and terms of an 


Act of the Legislature, granting a franchise, which Act 
is alluded to in the bill, only as “a pretended Legisla- 
tive grant”, performs the proper office of a plea, by 
bringing forward matter not distinctly appearing in the 
bill, and which displaces the equity. Z'he Union Br. 


R, KR. ve. The E. Tenn. & Ga. BR. B..'C0... 0.509 cacees ; 


. It is not only the province, but the duty of the Court, 


upon the trial of Equity causes, to instruct the Jury 
what portions of the defendant’s answer are responsive 
to the complainant’s bill. It is not a question of fact, 
but one as to the admissibility of evidence. Shiels vs. 
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7. Under the general prayer for. relief, it is the duty of 
the Chancellor to look through the bill, and see if the 
facts charged, do not authorize other and further re- 


lief. Rutherford, receiver, vs. Tones.....c.pcescseeeees + O21 


8. If, in looking through the bill, the Chancellor‘ sees 
that contingencies may arise, in which Equity alone can 
give relief, he will retain the bill. Zd¢d. 


9. It does not follow, necessarily, that because the state- 
ments in the original and amended bill are contradicto- 
ry, that the latter will be rejected. Tic facts, as origi- 
nally set forth, may be-wrong, and it may be the 
purpose of the amendment to rectify the error. In 
that event, the amendment will be substituted for the 
original. McDougald, adininistratrix, vs. Wiliiford 
et al. ..,:. Letubahkiedeet winsicea Lalwgaisaweadanlereris rks packard ; 


10. Mis-pleading should never be allowed to, defeat sub- 
stantial rights, but-every case should be ultimately 
heard and determined upon its real merits. ddd. 


11. A bill may be. amended for many purposes—among 
which are the correction of mistakes in the original bill. 


LT bid. 


12. To make the amendment objectionable, on the ground 
of repugnancy to the original bill, the contradiction 
must be such, that retaining both, no decree could. be 
rendered. 1 dd. 


13. When the matter in the bill has not been put forth 
with sufficient precision, the Court will always give lib- 
erty to amend the bill. did. 


14. Great latitude is allowed in amending bills. Tbéd. 
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15. Not only the discovery of new matter, existing at the 
time the original bill was filed, will authorize an amend- 
ment ; but the fact, also, that the Solicitor, by mistake 
or misapprehension, did not think the new matter neces- 
sary tobe stated. Ldid. 


16. The doctrine of amendments is now a matter of costs, 
more thau any thing else. did. 


17. One acting represcntatively, is entitled to more indul- 
gence than the original party. 1 did. 


18. A tender, ade by one not a party to the bill, is no 
objection to the reception of a material amendment. 
MeDougaid, adm’x, vs. Dougherty. .cccccccccecseeees haps 


19. A cross-bill is one brought by a defendant against the 
complainant, touching the matters i the former bill, 
and should be so framed that both causes may be heard 
together, and one decree cover both. bid. 


20. Where no decree is prayed against a new party, 
brought in by way of amendment, the usual time need 
not be allowed him, to file an answer; and it is compe- 
tent for the Court to prescribe the time in which the 
original defendant shall answer an amendment. bid. 


21. A Court of Equity, in general, will be liberal in allow- 
ing amendments adding parties to creditor's bills; and 
such creditors may be made parties, even at the hear- 


ing. Ibid. 


22. The direction, in the Act of 1799, to Courts, to “ or- 
der the proceedings in such manner as that they shall 
be ready for trial at the third term, Xc.” must be con- 
strued to mean the third term after service had been 
perfected on all the necessary parties. bid. 
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23. Whoever has an interest in the decree, ought, if practi- 
cable, to be made a party. . Gilmore vs. Johnston et al 683 


See Amendments, 3, 4. 


ERROR. 


1. It is not-error for the Court to say, in the hearing -of 
the Jury, that the declarations of a tenant, that he did 
not hold under one claiming to be his landlord, in the 
absence of the landlord, and without his knowledge, was 
the “‘ weakest sort of testimony’’, when there was proof 
of the contract between them, as to thetenancy. Bev- 
erly and another v0. Burke... .0.ic. cis cacccegesscievcess 70 


bp 


. A writ of error does not lie to the Supreme Court, on 
the order of the Judge allowing a certiorari ; but when 
the Mayor and Council of the City of Macon, upon 
charges made against the Marshal, had removed him 
from office and ordered a new election ; and upon grant- 
ing a certiorari, the Judge passed a farther order, re- 
instating the Marshal and restraining the Council from 
proceeding with the election: //c/d, that upon that or- 
der, writ of error lies. Zhe Mayor, fc. vs. Shaw..... 162 


3. Where any remark, made by the Circuit Court, will 
admit of two constructions—the one against law, and 
the other in conformity with it, the latter will be adopt- 
ed. The Rome R. R. Co: vs. Sullivan, Cabot & Co... 277 


See Continuance, 4. 
i ESCROW. 


See Deed, 1. 











; ; Bis . Fire be : iis wd: ri ‘ 
INDEX. 
ESTATES. 


1. By deed, N gave to his daughter K and her husband, 
for and during their existence in this world, a negro 
woman and her increase, to use and make use of their 
labor, in any manner whatever, which they might think 
most conducive to their interest, except that of selling 
the negro, or any part of her increase, to defraud 
their proper heirs, or the grantor’s mtention, which was, 
that at, the death of his daughter, and her husband, the 
said negro and her increase, were to be equally divided 
among the lawful heirs of the body of the said E, as 
their own right and property, and for their own proper 
use and benefit, forever, in fee simple: Held, the heirs 
of the body of E, at her death, took as purchasers. 


Tucker and another vs. Adams ct l.....cccecsccceesess - 
See Husband and Wife, 1. 
ESTOPPEL. 
See Claim Laws, 7. Evidence, 10,11. Wills, 6. 
EVIDENCE. 


1. Witnesses may be competent, and yet their testimony 
attended with circumstances which may be calculated, 
more or less, to impair its credit or weaken its force 
with the Jury. Johnson vs. The -State.....c.ccescvecees 


2. The Civil Law abounded in restrictions upon the ad- 
mission of testimony. Its principle was exclusion, 
wherever any possible motive could operate to produce 
falschood. Ibid. 


3. The same principle grew up at an early period, in Eng- 
land, while Juries were composed of rude and illiterate 
men. bid. 

VOL. XIV. 95 
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4. At the present day, the Courts, both in England and 
in this country, are constantly struggling to enlarge the 
rules for the admission of testimony. dd. 

5. The Act of 27 Victoria, ch. 85, for “improving the 
Law of Evidence”, is very good, as far as it goes, but 
stops short of the necessities of the age. bid. 


6. Truth, common sense and enlightened reason, demand 
the abolition of all artificial rules, which-withhold from 
the Jury any fact, which would assist them in finding a 
right verdict. did. 


7. Positive testimony must always out-weigh that which 
is negative. Where one witness testifies that a fact 
transpired at a given place, and, as the witness supposed, 
between the hours of 8 and 10, A. M.; and another 
swears that he was in the neighborhood, from 7 A. M. 
to 2 P. M. and saw nothing of it, the apparent incon- 
sistency may be reconciled, by supposing that one or 
both of the witnesses were mistaken, as to the exact 


time. Ibid. 


8. It is not competent for a witness to testify to the indebt- 
ediiess of the defendant, to the plaintiff, when it ap- 
pears that he derives his knowledge of the fact, entirely 
from an account rendered him from the books of a third 
person. His evidence is hearsay only, and the books, 
themselves, properly authenticated, or_a transcript from 
them, is the higher and better proof. Ovsley § Son vs. 
NI soc shadenntysdinsncrraesayessseemeneginnssanpeceions Sa 


9. The appointment of a guardian, of a free person of col- 
or, being a matter of record, cannot be proven by parol 
testimony. Bryan vs. Walton, adm’r, §¢.....6.ss00000. 185 


10. Where a person has acted notoriously, as a public of- 
ficer, it is prima facie evidence of the official character 
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which he-assumes, and his commission need not be pro- 
duced. The same rule does not apply to a private 
trust. Ibid. 


11. Where one represents himself to act as the guardian 
of another, and induces others to contract with him, he 
is thereby estopped from denying that he is what he 
claimed to be. J bid. | 


12. But where the rights of others are concerned, the best 
evidence, of which the nature of the case is susceptible, 
must be produced.  Ldcd. 

5. Before secondary evidence is admissible, as to the con- 
tenis of a writing, all the sources of information must 
be exhausted, whichare eecessible to the:party in search 
of the paper. Lid. 


14. A will cannot be read in evidence to the Jury, as con- 
veying title to personal property, in a Court of 'Com- 
mon Law, until it has passed to probate, before the Or- 
dinary. J bid. 


15. Ifa paper is sought to be introduced. as an ancient 
document, the paper, itself, must be produced, to-estab- 
lish its age ; and the presumption arising therefrom, of 
its proper execution and probate. Lid. 


16. Promissory notes, irrelevant to the cause, are improp- 
er evidence for the Jury; but when they tend to throw 
light upon a question of usury, involved in the issue, they 
should be admitted. Greer, ex’r, vs. Caldwell, adn’. 207 
17. The testimony of a deceased witness, given ‘in a for- 
mer action between the same parties, may be proven by 


any one who heard it. Walker vs. Walker............ .. 242 


18. The rule allowing this is perncssive only, and must 
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yield to the paramount rule, which requires the best ev- 
idence to be adduced, of which the nature of the case 
will admit. d¢d. 


19. If the testimony of the deceased witness, given in 
a former action, has been reduced to writing, and 
agreed upon as correct by the parties, and filed under 
the sanction and approval of the Court, it not only may 
be, but must be adduced. J bid. 


20. Previous declarations of a testator are admissible, not 
to explain, alter or contradict the will, but simply to 
show, as presumptive evidence of testamentary capaci- 
ty, long-continued expressions of a purpose to dispose of 
his property ina particular way. For the same reason, 
such evidence is admissible to rebut the eo. of 
undue influence. Wéolliamson vs. Nabers et al...... .. 285 


21. The admissions of an executrix, who is a legatee, to 
the extent of a life-interest, in the whole of testator’s 
property, and the propounder of the will, are compe- 
tent evidence, upon an issue of devisavit vel non. Ibid. 


22. Where the defendant is relying upon a settlement 
made by the husband of complainant, and has no ex- 
press evidence thereof, a paper executed by the hus- 
band, (he having the right to give the same,) making 
certain acknowledgments, as to the settlement, bearing 
date at a time which connects it with the settlement, is 
proper evidence for the consideration of the Jury. 
Smith et al. vs. Atwood, admM’.....ccccccccceiecscececsveee 402 


23. Parol evidence is admissible, when it refers to matter 
entirely outside of the written, and not embraced i in it. 
Phiele ve. Starke... .....00scccccoseoesees pci askadicuidianiees . 429 


24. A deed to an-undivided moicty of a tract of land, is 


Y 
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neither contradicted, varied nor added to by parol proof, 
that the parties agreed, both before and after the deed 
was written, to divide the ‘land in a particular way, and 
that they did actually so divide it. J bzd. 


25. If the deed, under’ which a party claims, is lost or 
destroyed, ant the subscribing witnesses are unknown, 
it will dispense with the necessity of resorting, first, to 
them, to prove the instrument. Felton et al. ex’rs, vs. 
PO HE iinerisiidldcsaniedeiveccctes sccusrainesos idveits 


26. If the defendant shows, by his proof, that the deed 
under which the plaintif® claims, is lost or destroyed, it 
will dispense with this preliminary proof by the plain- 
tiff. § Lbid. 


27. The rule requiring the attesting witnesses to be first 
examined, does not apply, where the party proposes. to 
prove the deed a forgery. Jordan vs. Faircloth....... . 


28. Where the issue is one of partnership, and a witness 
has been examined, as to whether A did not'sell goods 
for cash and credit, to raise the presumption that he 
was a proprietor, on cross-examination, the witness may 
be asked whether clerks, as well as principals, do not 
sell goods in this way. Perry vs. Butt & Banks...... 


See Claim Laws, 2. Color of Title. Deed. Discovery 
at Law. Equity, 2,3. Error, 1. Gaming, 3, 4, 5. 
Grants, 1, 2. Interrogatorics. Justice’s Courts, 1. 

9 


Landlord and Tenart, +. Promissory Notes, 2. 
Wills, 7,8, 9 to 16. Witnesses. 


EXECUTION. 


1. A levy upon lands is not a satisfaction of the execution, 
‘ 


and a dismissal, by order of plaintiff’s attorney, is a 
sufficient disposition of it. Sfammond vs. Myrich...... 


544 


699 
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2. The Act of 1811, which directs that Sheriffs shall not 
levy upon property, in the hands of persons not parties 
tothe judgment, if there is property enough in the hands 
of the defendant to satisfy the execution: Held, to be 
for the benefit of plaintiffs in fi. fa., and limited in its 

‘ application to cases where the defendant points out the 
| property. bid. | 


3. A levy upon a stock of cattle “as they now run, marks 
and brands not known, but. known as the Sheffield 
stock”, is not suchas the law contemplates. There 
must be a seizure by the Sheriff, or something equiva- 
lent to it, and a taking possession, by him. An abso- 
lute manu caption is not necessary ; but some sort of 
custody and contro! is necessary, to effect the special 
property which the Sheriff should have, in the property 
levied on. Sheffield vs. Key and another ..........06 .- 528 


EXECUTORS. 

See Adm’rs, &c. 

FATLURE OF CONSIDERATION. 

See Pleading, 2. 

FRAUD. 

1. A party seeking relief, in either a Court of Law or 
Equity, against an unconscientious act or agreement, 
must not only allege that a frand has been committed 
by the defendant, but also that damage has resulted 
from such fraud, to the complainant. It is only where 
fraud and damage have been coupled together, that the 
injured party will be entitled to redress, in any Court 


of Justice. The Ex’rs of Hargraves vs. Niz............ 316 


See Hyuity, 2, 3,16. Mistake, 1. . 
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FRAUDS—STATUTE OF. 


1. If an agreement has been carried partly into execution, 
its performance will be decreed, in order that the Stat- 
ute may not be made an instrument of fraud. Glmere 
Os SR ay scare tesvinsexnabiaaiay' aainaianuadndaaiegs ion 


FREE PERSONS OF COLOR. 
See Slaves, fre. See, also, Huidence, 9. 
GAMING. 


1. The loser at gaming cannot file a bill in his own right, 
under the Act of 1764, to have the property lost, set- 
tled upon his wife and children, but a bill brought bv 
him for that purpose, may be amended, by making him 
next friend and guardian, andthe cause proceed. Hig- 
dee 6 oth. 0 TRE, cincinnati j aaa 


2. The proper remedy, under that Statute, is a bill in Equi- 


ty. Lbid. 


3. At Common Law and in Chancery, no person can be 
compelled to testify against himself. In Equity, he 1s 
not compelled to answer any question which has a ten- 
dency tocriminate him, or expose him to a penalty or 
forfeiture, or any question which may form a link in the 
chain of evidence, by which crime, penalty, or forfei- 
ture is to be established. Tdrd. 


4. This privilege does not extend to cases nnder the Stat- 
ute of Anne, as regards property and securities won 
at gaming, nor to case under our Act of 1764, upon the 
same subject—those Acts, by express enactment, re- 
quiring the defendants to answer. J did. 


5. Our Act is not in conflict with the Federal Constitu- 
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tion, because the defendant's answer, in cases origina- 
ting under it, cannot be read in evidence against him, 
im any criminal proceeding, whatever. Tdrd. 


\ GARNISHMENT. 


1. An affidavit, in cases of garnishment, need not set 
forth the names of the persons against whom the sum- 
, mons is to issue. Owsley §- Son vs. Woolhopter........ 


GRANTS. 


1. Where an instrument was offered, as a grant from the 
State, purporting to be under seal, yet having no seal 
attached, but in all other respects regular and formal, 
and having, in its appearance, no marks of suspicion, 
upon proof of the existence of such original grant, by 
the production of a copy from the Surveyor General’s 
office, and upon proof by plaintiff’s lessor, that he had 
made diligent inquiry of the grantee, (from whom he 
had received the instrument in that state,) for the seal, 
and was informed by him that it had been lost or de- 
stroyed: Held, that the instrument might properly be 
admitted in evidence, as a grant from the State. The 
Lessee of Smalley, $c., vs. MeKelvain......c...cceeeeeeee 


2. The signature of the Governor's Secretary, is not ne- 
cessary to the validity of a grant, and therefore, not 
material; and as a consequence, a variance in this re- 
spect, between the original and copy grant, is not such 
a material variance, as to cause the Court to reject the 

. copy, (issued from the Surveyor General’s office,) as 

x= evidence that the original, at the same time tendered, 

had been there registered. J bid. 


GUARDIAN AND WARD. 


I. A ward, in Georgia, has the right of choosing his own 








124 
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guardian, on arriving at the age of fourteen—subject 
to the right of the Ordinary, to refuse his sanction, if 
the selection be unwise and improvident. The Jus- 
tines, Ge. Vt: CHAIY. .. .ninsccecsnsecsiedecccsesacagtees uekend 594 


bo 


. The new guardian, however, cannot be appointed until 
the letters of the former guardian are revoked. Ibid. 


3. To sustain a suit by the newly appointed guardian, up- 
on the bond of the former, in which the breach alleged, 
is not paying over and delivering the property of the 

“ ward to the plaintiff, some demand, by him, should be 
proven. Ibid. 


See Courts of Ordinary, 1. Evidence, 9, 11. 
HABEAS CORPUS. 


1. Upon the return of a habeas corpus, sued out by one 
parent, to obtain from the other the possession of an in- 
fant child, the whole question is entrusted to the dis- 
cretion of the Circuit Judge, before whom it is tried ; 
and it must be flagrantly abused, to authorize a Re- 
viewing Court to interfere. Lindsey vs. Lindsey...... 657 


HEAD-RIGHTS. 


1. Under the Laws of Georgia, giving “head-rights’, a 
warrant containing no description, whatever, of the 
land intended to be surveyed, except “50 acres lying 
in Wilkes county’, is insufficient. Robert vs. Palmer, 
CORNER a 50 oss nie cs nssnctqundiconkstanans saseiwacdeasets 349 


bo 


. Such a warrant cannot be amended, on the caveat com- ‘ 
ing up to be heard in the Superior Court. bid. 


3. The proper procedure prescribed for the trial of land 
caveats. Ibid. 
VoL. xiv. 96 
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HIRER.. 


See Batlmené, 1 to 13. 


HUSBAND AND WIFE. 


1. Where, by a marriage settlement, personal property is 


bo 


3. 


settled upon trustees, for the wife, during her life, and at 
her death, to the children of the marriage, and if no 
children, then to the right heirs of the settler, (the hus- 
band); and by the terms of the instrument, there is no 
provision for a continuance of a separate estate, farther 
than the coverture then contemplated by the parties: 
Held, that upon the death of the ‘husband, leaving no 
children by the coverture, surviving him, the life estate 
was executed in the cestuz que trust, the interest over to 
the heir, which was before uncertain and contingent, be- 
came a vested interest in that person, who, at that time, 
answered the description of right heir—subject to be 
divested in favor of any person who might answer that 
description, at the termination of the life-estate— 
Smith et al. vs. Atwood, admrinistrator.........cccceeeeees 


. In sucha case, the life estate being executed in the 


life-tenant, at the death of the husband, upon the sec- 
ond marriage, it vested in the second husband, who has 
power to alienate it. Ifhe does.so, and adverse pos- 
session is taken by the purchaser, the Statute of Limi- 
tations runs against the life-tenant, upon her again be- 
coming discovert. TL bid. 


An assignment, by a husband, of the distributive share 
of his wife in an estate, which is not reduced into pos- 
session by him, without her consent, defeats her right 
of survivorship. Ibid. 


. The general rule is different, as to her right to an equi- 


table provision out of such property, unless she has for- 
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mally, and in the mode pointed out by Law, consented 
thereto. But if this be done with her consent, infor- 
mally given, and with her knowledge, the husband re- 
ceives a consideration therefor, and afterwards dies, and 
she being a feme sole, remains in the enjoyment of this 
consideration for a number of years, she is estopped, at 
a late day, from recovering the same. 1 bid. 


See Habeas Corpus, 1. Evidence, 22. Lim. of Ac- 
tions, 8, 9. 


ILLEGALITY. 
See Amendment, 1. 

INDICTMENT. 
See Criminal Law, 2, 6, 7. 

INDORSERS. 


See Promissory Notes, 5, 4. 


INFANTS. 


1. A suit commenced and prosecuted by an infant, alone, 
is not absolutely void; and, alfhough defective, in want- 
ing a next friend, the defect is one which, before ver- 
dict, is amendable, and after verdict, is cured. Bart- 


RS ey FT ee i a DT ee 539 


2. The father of the infant is not the only person eligible 
to the place of next friend. Any other may be ap- 
pointed by the Court, in its discretion. Ibid. 


Devise and Legacy, 1. 
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INJUNCTION. 
See Equity, 17. 
INSOLVENT DEBTORS. 


1. The Acts of 1841 and 1843, providing, that to every 
white citizen, the head of afamily, a certain amount of 
land, and a homestead, of not more than $200 in value, 
shall be secured from levy and sale for his debts, are 
Acts creating an extraordinary Statutory remedy ; and 
he who claims the benefit of their provisions, must pur- 
sue their terms, so far as to have a survey made, as 
contemplated by the Act of 1841, the value of his im- 
provements assessed, and a designation, in writing, to the 
levying officers, of the boundaries laid off. Davenport 
ks i Toisas cea singe leer enti tasgasdes cap é 


INTERROGATORIES. 


1. Where a person, “acting as agent, generally, in taking 
interrogatories in a case’, was present at the execution 
of a commission, though he took no part in it: Held, 
that his presence rendered the proceeding invalid, and 
the testimony should be rejected: Held, also, that such 
testimony is precluded, by the rule, that there must be 
no circumstances of unfair advantage, obtained by one 
party over the other, in having.testimony taken by de- 
position. Beverly and another vs. Burke........00.00006 


2. Where cross-interrogatories are substantially answered, 
the depositions of the witness will not be excluded, be- 
cause the answer to the cross-question was not more full 
—especially ona trial in the last resort, and when the in- 
terrogatories have been deposited for some time, previous- 
ly, in the Clerk’s office, and no objection filed. Walker 
I each gsc ckpndssuasSccadiny abeudtesonns boil adady y 
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8. And where the party objecting is benefitted and not 
injured, by the failure of the witness fully to answer 
the cross-interrogatories, it does not lie in his mouth to 
object. The Rome R. R. Co. vs. Sullivan, Cabot § 


4. So, if enough is stated to establish the point for which 
the proof is offered, the failure to answer more fully 
does not constitute an objection tothe testimony. bid. 


5. Either party may read the depositions of witnesses, ta- 
ken by interrogatories. Bond vs. Carter.......cecceeeee 697 


JOINT CONTRACT. 
See Lim. of Actions, 3,4. Pleading, 4. 
JUDGE OF SUPERIOR COURTS. 


1. Upon a motion for a non-suit, it is no violation of the 
Act of 1850, for the Judge to express his opinion, 
whether the evidence is sufficient to maintain the suit. 
Peat y 00: FRE & TAR... 00visycssevcdicnectestonsetiegers 699 


See Bu of Exceptions, 2. 
JUDGMENT. 


1. All acts done under a subsisting’ judgment, which is 
subsequently reversed, are valid, as respects the rights 
of third persons. The reversal is not retroactive, so as 
to make illegal, acts which were lawful at the time. 
Money, received on a judgment which is subsequently 
reversed, is lawfully received; and the effect of the re- 
versal is, to give to the payer a right of action against 
the plaintiff which, before, had no existence. McDon- 
ald and. others, and Napier ss oicussqs0+decscsenscecsescees 89 


2. Where administration has been granted by the Ordina- 
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INJUNCTION. 
See Lquity, 17. 
INSOLVENT DEBTORS. 


1. The Acts of 1841 and 1848, providing, that to every 
white citizen, the head of afamily, a certain amount of 
land, and a homestead, of not more than $200 in value, 
shall be secured from levy and sale for his debts, are 
Acts creating an extraordinary Statutory remedy ; and 
he who claims the benefit of their provisions, must pur- 
sue their terms, so far as to have a survey made, as 
contemplated by the Act of 1841, the value of his im- 
provements assessed, and a designation, in writing, to the 
levying officers, of the boundaries laid off. Davenport 
CA Ren stese eatin Siete FL ae Ree 271 


INTERROGATORIES. 


1. Where a person, “acting as agent, generally, in taking 
interrogatories in a case’, was present at the execution 
of a commission, though he took no part in it: Held, 
that his presence rendered the proceeding invalid, and 
the testimony should be rejected: Held, also, that such 
testimony is precluded, by the rule, that there must be 
no circumstances of unfair advantage, obtained by one 
party over the other, in having. testimony taken by de- 
position. Beverly and another vs. Burke........0..0.00 70 


2. Where cross-interrogatories are substantially answered, 
the depositions of the witness will not be excluded, be- 
cause the answer to the cross-question was not more full 
—especially ona trial in the last resort, and when the in- 
terrogatories have been deposited for some time, previous- 
ly, in the Clerk’s office, and no objection filed. Walker 
Se I ii adsl dpvicennnlvncchnessuatbenneadesressedanes 242 
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8. And where the party objecting is benefitted and not 
injured, by the failure of the witness fully to answer 
the cross-interrogatories, it does not lie in his mouth to 
object. The Rome R. R. Co. vs. Sullivan, Cabot ¢ 
Cio hexenestepinsssniereheacetiaa annie 277 


4. So, if enough is stated to establish the point for which 
the proof is offered, the failure to answer more fully 
does not constitute an objection tothe testimony. Ibid. 


5. Either party may read the depositions of witnesses, ta- 
ken by interrogatories. Bond vs. Carter.......cccceeees 697 


JOINT CONTRACT. 
See Lim. of Actions, 3,4. Pleading, 4. 
JUDGE OF SUPERIOR COURTS. 


1. Upon a motion for a non-suit, it is no violation of the 
Act of 1850, for the Judge to express his opinion, 
whether the evidence is sufficient to maintain the suit. 
Péaty 00. ath § ORB ous cc eve pesinrticseclacscadatvegers 699 


See Bm of Exceptions, 2. 
JUDGMENT. 


1. All acts done under a subsisting’ judgment, which is 
subsequently reversed, are valid, as respects the rights 
of third persons. The reversal is not retroactive, so as 
to make illegal, acts which were lawful at the time. 
Money, received on a judgment which is subsequently 
reversed, is lawfully received; and the effect of the re- 
versal is, to give to the payer a right of action against 
the plaintiff which, before, had no existence. McDon- 
ald and others, and Napier ..sisiesceyincdessciensseensaenes 89 


2. Where administration has been granted by the Ordina- 
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ry, the order, conferring the appointment, cannot be 
collaterally impeached; but it will be presumed that 
the judgment of the Ordinary was regular and proper. 
Boyan v2. Waltote, GAM’ r..2..5 5. .cimevvsccsssegecqooses tives’ 185 


3. The judgment of a Court of competent jurisdiction, can- 
not be collaterally attacked, on account. of any error or 
want of regularity in its exercise. Walker and anoth- 
er vs. Morris.........+. jsobininntdgvenatdaaticony eins wveeee O29 


4. Where the judgment is entered up for a larger amount 
than the verdict or confession, the irregularity may be 
cured by the plaintiff’s remitting the excess. Rainey 
ie I ete I ala Secs Ke ncuictevenignirens .. 589 


5. A defect, apparent on the record, and which would be 
good in arrest, is no ground for setting aside the judg- 
ment, eleven years after its rendition, bid. 


6. If the judgment of the Superior Court is reversed, on 
every point of exception, or on a single one only, it is 
entirely vacated; and this is done by placing on the 
minutes of the Superior Court, a transcript of the judg- 
ment of the Supreme Court. This done, the case stands 
for trial de novo, unless otherwise ordered by this Court. 


Walker vs. Dougherty........ Ssh ceced exer Specks prians 653 


See Claim Lavs, T. 
JURISDICTION. 


1. The Superior Courts have original and exclusive juris- 
diction, in the trial of land caveats, as they have in all 
other cases, respecting the title to lands. Roberts vs. 
Palmer, adm'7...0.5....8. Lae ube iu ames aera hath kes ... 349 


2. Where the State has granted lands to @ certain limit, 
in a contest between individuals, as to what premises 
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are covered by the grant, the State Courts will not be oust- 
ed of their jurisdiction, by the suggestion that one of the 
lines is a disputed boundary between this and a sister 
State ; for the ascertainment and settlement of which 
litigation is then pending before the National Court. 
Bailey vs. Sones....... 0.200000 sau teacuqenopeevecsdves <ovnten 


3. Parties, by consent, express or implied, cannot give ju- 
risdiction to the Court, as to the person or the subject- 
matter. It may be waived, however, as to the person, 
so far as the rights of the parties, themselves, are con- 
cerned, but not soasto prejudice third persons. Rainey 
Oh. FIAINE indeed Gries timsighingaseneeatoaae sis 

See Couris of Ordinary, 1,2. Equity, 9to15. Trusts 
and Trustees, 2. 


JURY. 


1. Where a Jury, after being sworn to try a prisoner, (the 
Judge having, for a short period, left the court-room,) 
by inadvertence, separate and pass out of the court- 
house, through a group of by-standers, and the Court, 
after returning and discovering their absence, by a 
careful examination, (in parts of the Jurors, on oath,) 
satisfies himself that they have had no intercourse with 
any one, improper or injurious to the prisoner, and so 
announces: /Zeld, after conviction, that the Court was 
right, in not disturbing the verdict, on this account. 
Roberts and Copenhaven vs. The State.....1cccreeees j 


lo 


The law, as to triors, stated and expounded. Copen- 
haven vs. The State...... svt sh Sco areal siksuta aaeeam 


3. The Grand Jury that found the bill, and the Traverse 
Jury put upon the prisoner, were summoned without a 
writ of venire facias: Held, that the omission is not 


T6T 


384 


or 
CO 
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ground, either to arrest the judgment or for a new trial. 
BB a PRCT osiciinnis sinckssogivictdechintasesescassespe 3,40 


4. On the first day of the term, there being seven cases of 
murder on the docket, the presiding Judge ordered the 
Sheriff to summon a number of citizens to attend, to 
serve as Tales Jurors, who, attending, were selected 
and brought in, at the trial, as talesmen, to complete 
the pannel: Held, that this is no ground for a new tri- 


al. Ibid. 
See Criminal Law, 2,3. New Trial, 15 to 18. 
JUSTICES’ COURTS. 
1. Before secondary evidence will be admitted, to show 


that the defendant, against whom a judgment has been 
rendered, and an execution issued, in the Justices’ 


Court, was not served withthe summo . inquiry should | 
be made of the present Magistrate «' listriet, for 
the original papers. Adams etal.v: / 'teyerald....... 36 


See Certiorari, # 
LAND. 


See Head-rights. Jurisdiction, 1. 


LANDLORD AND TE ST 
1. The relation of landlord and tenant, ' ween the par- 
ties, is necessary to sustain the action for use and occu- 
pation, andan entry, under agreement or conic! of pur- 


chase, is inconsistent with this relation. An eniry, un- 
der such agreement, may be proven by parol, for the 
purpose, not of showing title, but that this rclation of 
landlord and tenant did not exist. 7. Barnes vs. T. 
Shinholster, adm’r........0+4+ hi Dacecuidciladedsiieiiaiiesten ka ae 
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2. Where a party defendant is in possession, under such 
agreement, and crects improvements on the premises— 
and afterwards, the landlord fails to make titles: Held, 
that in an action against the defendant, for use and 
occupation, he cannot plead, by way of set-off, the val- 
ue of such improvements ; but Equity, perhaps, upon a 
proper case made, may afford relief. Lhid. 


3. Where an entry, under such agreement, is made, and 
it is, at the same time, stipulated that if the landlord 
should lose the place, and not be able to make titles, 
the defendant shali pay the same rent for the premises, 
as was paid the previous year: Held, that such loss of 
the place should be alleged and proven, before the plain- 
tiff can recover the rent, in an action for use and occu- 
pation. L bid. 


4. The sayings of a party in possession, who is proven to 
be tenant under a landlord, are not admissible, against 
the title of his landlord, except as evidence of his repu- 
diation of the relation of landlord:and tenant: and not 
for that purpose, without bringing home to his land- 
lord, notice of his sayings. Ingram et al. vs. Little... 178 

See Error, 1. 

LARCENY. 

See Criminal Law, &. 

LAPSE OF TIME. 

See Equity, 5. 


LEVY. 


See Execution. 
VOL. XIV. 97 
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LIEN. 
See Attorneys at Law, 2 to 8. Vendor's Lien. 
LIMITATION OF ACTION. 


1. Where A, as administrator, holds property to which B, 
as one of the distributecs, was entitled, but which had 
been assigned to A, by thé husband of B: Held, that 
it was not error in the Court to charge. that if this as- 
signment was made with the consent of the wife, and 
the property was helé by <A, as his own, after the dis- 
coverture of B, the Statute of Limitations commenced 
running against her, from the time she became dis-covert. 
Smith ect al. vs. Atwood, administrator ...........ceeeeeees 402 


2. It is no objection, that a payment was made for the ex- 
press purpose of preventing the Statute of Limitations 
from running, if it was made bona fide, and without 
fraud or collusion, between the debtor 21d ereditor.— 

- Tillinghast and another vs. Nourse, Stienc & Co....... 641 


3. A payment made on a joint note, within six years, is 
sufficient to take it out of the Statute of Limitations, 
as against a co-promiser. dé.’ 


4. The correctness of this doubted, but it having been con- 
sidered the settled Law of the State, for ai least a quar- 
ter of a century, it is a question for Legislative, rather 
than Judicial, interference. did. 


5. If a promise to pay a debt is made, before the debt is 
barred by the Statute, the effect is to annul the opera- 
tion of the Statute, up to the time of the promise, and to 
make that the time from which the Statute re-commences 
running. . Rich ve. Deipree.c.s.c.oiscccccagsecescececesses OOM 


6. Where the old promise is the foundation of the suit, 
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other promises, in support of that promise, may be 
proved, without being alleged. Ibid. 


7. If, at different times, a debtor makes independent pro- 
mises, as to the payment of his debt, the operation of any 
one of the promises is not affected by the others.— 


Lbid. 


8. The husband, whose wife, at the time of marriage, is a 
minor, may sue for her land, at any time within three 
years, next after her arrival at age. Bush and Wife 


C0: DARMBEA asus stavenecandesens PM cee ere p sdettnanaane 


e 


9. If, at the time of marriage, the husband is an infant, 
the Statute docs not run until he becomes of age; and 
then he may sue, within the period of time equal to 
that which his wife had, when he married her. J bd. 


See Color of Title. Equity, 5. Hushand and Wife, 2. 
LOST PAPERS. 


Bouidy 15 OF ‘OR Hi 
See Hvidenree, 10, 20, J 


Wills, 2. P 


° { ‘ 
>racticr SU) creor Court, 4,9, 


MANDAMUS. 


1. Does not lie against private persons, but-is the proper 
© e 4 ’ i 

ay sdv ow) ra thara ny, thay « de au9te s ’ iff we hi ° 

remedy, Wulcre there 1S ho Othe; ACCGUATE SPCCHIC Le lef, 

to compe! all inferior or subordinate tribunals, Magis- 

trates, and all others exercising public authority, to 

perform their duty. Zhe State, ex Rel, fe. vs. Pow- 


v 
d 


ers, Judge...... Satahiciilw ight diode ckiva’ davai fants .Jeam 
MANUMISSION. 


~ Tape pit hyep Ppp f . 
See Slaves emer: Free LEP SONS of Color. 


Ta 
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MISNOMER. 
See Amendment, 2. 
MISTAKE. 


1. If aparty, innocently, by mistake, misrepresents a fact 
which is material, and which the other party confided 
in, it is cause for rescinding the contract, on the ground 
that it operated as a surprise and an imposition on the 
party seeking relief. Batley vs. Jones.......sccecesseveee 


See Heuity, 2, 3, 4. 
NEW TRIAL. 


1. Where there is some evidence on both sides, and the 
preponderance against the verdict is not so great as to 
suggest improper bias, or gross misapprehension, a Re- 
viewing Court will not disturb the verdict, because it is 
against the weight of evidence. Perkins et al. vs. At- 
I SII voiced cas seccisccbiccevcstscndsscnsedveneses 


Se RE ae. Bg ltgan wiiieince sos es ccsheccnsievesgacecs 


2. Where the verdict-is clearly against justice and the 
weight of evidence, Appellate Courts will seize upon 
any misdirection of the presiding Judge, to order the 
case to be re-tried. Adams et al. vs. Fitzgerald........ 


3. If evidence of a given fact’ be withheld from the Jury, 
illegally, yet the cause will not be remanded for a new 
trial, if itis perfectly clear that the proof of the fact 
could not affect the verdict. Bird vs. The State........ 


8. A verdict, in accordance with the weight of evidence, 
and with justice, ought not to be set aside, on account 


384 


41 


36 


43 








INDEX. 


of an erroneous instruction, given by the Court to the 
Jury. _ Much less will it be disturbed, under such cir- 
cumstances, because it is apprehended the Jury may 
have misunderstood the charge given them by the Court. 
Selingen 06; Vile: Babess cccnievcterssecunsccctsesteyebandgien 


4. A new trial willbe ordered, not only when the verdict - 


is without evidence to support it, but agaznst the only 
testimony submitted, upon the point to which the find- 
ing hasreference. Tompkins vs. Corry, adm’r......... 


5. The verdict will be set aside, as contrary to Law, when 
it fails to cover all the issues made by the pleadings, 
and the proofs submitted in support thereof. J6id. 


6. Though testimony be improperly admitted, yet, if, in 
the opinion of the Court, the other evidence is sufficient 
to authorize the verdict, which ought to have been as it 
was, independent of this testimony, a new trial should 
not be granted. Jordan et al. vs. Pollock, adminis- 
trator.......+- scents secceneccece teeeesens vevccecceetoes ceccesees : 


7. The Court should not grant a new triak merely because 
the verdict is manifestly against the weight of evidence ; 
and never, because of this, unless. the preponderance is 
so great as to shock the understanding and moral sense. 
Williamson vs. Naber et dl... c.sceccsieeeeees sealeevvdolas 


8. Newly discovered evidence, that deceased bought a pis- 
tol and shot, declaring that he intended to kill the pris- 
oner, some weeks before the homicide, without proof 
that the facts and threat were known to the prisoner, is 
not sufficient to authorize anew trial. Carr vs. The 
State ...... degtnenéeees eoneae jeapetuiinvievs badestedientaamenee tae 


9. If, with the newly discovered evidence, the case, in the 
judgment of the Court, in Law, is such as the verdict of 


118 


145 


285 


358 
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the Jury found it, a new trial will uot be awarded. 


Ibid. 


10. By the 57th section of the Act of 1799, it is made 
lawful for the Judges of the Supcrior Courts, to grant 
a new trial, wherever the verdict is contrary to evi- 
dence, and the principles of justice and equity. Meal- 
ing vs. Pace et al.....:. eheeus ven dheeeinke bihebends oad 


11. By the Act of 1853-4, power is given to grant a new 
trial where the verdict is “ decidedly and strongly against 
the evidence”. Does this repeal the old Act? | Query? 
L bid. 


12. By both, if the verdict is wéthout evidence, a new 


trial will be ordered. 7 b¢d. 


3. The improper denial of a peo which worked 
no injury, will not be ground for a new trial. Ttdling- 
hast and another vs. Nourse, Stone §° Coseeccccceeeeerees 


14. The admission of testimony, immaterial or in favor of 
9 


the objecting party, is no ground for anew trial.— 


NE DE, IOI os on oes Sen chap ph ecg nspsnrnslasinasa tangs 


15. The formation and expression of an opinion, by a Ju- 
r, from rumor, is good canse of challenge for favor. 

W gon the objection to a Juror would constitute a 
sufficient cause of challenge for favor, if discovered 
before trial, it will be a good ground for new trial, if not 
discovered until afterwards. Ande reson vs. The State. 


16. In such cases, it is proper for the counsel of the 
prisoner, as well as the prisoner, to make affidavit of the 
the facts being unknown to them. bid. 


17. Where the Juror states, in his own vindication, that 
what he said, was from report; and, that, notwithstand- 


596 


641 


709 
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ing, if the evidence had:shown the prisoner justifiable, 
he would have acquitted him, or if guilty of a less of- 
fence, he would have so found; and that his verdict was 
wholly uninfluenced by such opinion expressed: Held, 
that such explanations are sufficient to show that he was 
a competent Juror. bid. 


18. A declaration, by a Juror, brought to the attention of 
the Court, after trial and conviction, that from the gen- 
eral bad characier of the prisoner, he had an unfavora- 
ble opinion of him, will not be regarded as an acknowl- 
edgcment of such bias or prejudice as disqualifies, if it 

be accompanied with explanations, on oath, showing 
that the Juror was, nevertheless, capable of trving the 
case by evidence. Such explanation will be received 
more favorably by the Court, if, in its opinion, there is 
strong and conclusive evidence of the prisoner’s guilt, 
in the record. 1 bird. 


Sce Continuance, 4. Criminal Law, 5. Sury, 1, 4. 
NOTICE. 

See Dower, 1, 2. Promissory Netes, 3. Rail Roads, 
2,5. Registration, 1. Vender and Purchaser, 1 
to 4. 

ONUS. 

See Claim Laws, 8. 

OVERSEER. 

See Principal and Agent, 7. 


PAROL AGREEMENT. 


See Specific Performance. 
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PAROL EVIDENCE. 
See Evidence. Wiils, T, 8. 
PARTITION. 


1. Ina bill for partition, it is not necessary that the com- 
plainant’s title should be fully set out. Rutherford, 


POCOWET, OB. SONREE ceinsacprviavesae Reon hice iid da 


2. The defendant may, by plea or answer, controvert the 
complainant's title to the whole or any part of the prop- 
erty, or deny, the co-tenancy; in which events, a pre- 
liminary trial should be had, to settle these issues. 


Lbid. 


3. Generally, in this State, Equity has not concurrent ju- 
risdiction with Courts of Law, over partitions. J bid. 


4. Where there are various lots of land belonging to part- 
ners, or tenants in common, the Act of 1767 authorizes 
the partitioners to divide them by entire tracts, or to 
sub-divide them into parcels. bid. 


5. Courts of Equity, alone, can decree pecuniary compen- 
sation, in cases of partition. Zdid. 


6. Under the same writ of partition, at Law, you cannot 
allot some of the land by entire tracts, sub-divide some 
and sell others. bzd. 


T. In Equity, 2 receiver may be appointed, to rent the 
property and pay over the profits to the co-tenants, or 
itcan decree the enjoymert to each, alternately. did. 


8. Where one of the co-tenants is dead, Equity may or- 
der a sale and allot to the widow, in lieu of dower, one 


or 
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third of the proceeds going to the deccased co-tenant, 
during her life. Zéid. 


9. So, if the property is involved in litigation, and a re- 
ceiver has been appointed to superintend the interest 
of one of the co-tenants, this interest, in Equity, can be 
protected. bid. 


PARTNERS AND PARTNERSHIP. 


1. If three persons agree to sell goods—two ef them con- 
tribuiing the funds, and the third rendering his personal 
services, the profits to be equally divided, after the pay- 

— ment of debts und expenses, with no stipulation, as to 
losses, whether this constitutes them partners or not, 
among themselves, it does as to. third persons. Perry 


00. Tinie ft Mane s+ 040-2 9dasatesinnsangeetnapapbobenesté 699 


bo 


- Refinement, in many of the modern cases, English and 
American, as to what undertakings amount to a part- 
nership, too shadowy. Courts would do well to revert 
to first principles, and not take leave, altogether, of 
common sense. J bid. 


3. One partner cannot appropriate the partnership effects, 
in payment of his individual debt; still, he may, in fur- 
therance of the joint business, agree with a hotel-keep- 
er, that provided he will deal with the concern, his ac- 
count shall be settled by the board of the partners, or 
their clerks, and the contract will bind the firm. J did. 


4. Entries, in the firm-books, are evidence against the 
firm, as all members are presumed to be cognizant of 
such entries. Ibid. 


5. The settlement, with the firm effects, of the private 
debt of one partner, will bind the firm, if subsequently 
VOL. xIv. 98 
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778 INDEX. 
ratified by acquiescence, with a full knowledge of the 
facts. bid. 


' See Evidence, 28. 
PENALTY. 
See Sheriffs and Sureties, 3. 
PHYSICIANS. 
See Bailment, 7 fo 18. Slaves, fe. 12. 
PLEADING. 


1. The plaintiff declaring as A B, agent, sues, in his own 
right, and the term agent is an addition to the name, 
only, and descriptive of the person. Owsley § Son vs. 
PPI Sips ncaa a56d i sudcecosnbenges gianaredeeaslaeeutanes 


2. By the Act of 1836, a plea of partial failure of consid- 
eration is allowed, in such cases, under such circum- 
stances and between such parties, as would render pro- 
per, a plea of total failure, if there had been such total 
failure of consideration. Simmons vs. Blackman...... 


3. The omission to allege. in the declaration, that the de- 
fendant resides in the county where the suit is brought, 
is amendable—may be waived by pleading to the mer- 
its—is cured by verdict or confession—is not good, in ar- 
rest of judgment, and cannot be made available, in the 
Supreme Court. Raney vs. McRde............ccecceeeee. 


4. In England, if suit be brought upon a joint-contract, if 
both parties be alive and within the realm, they must 
both be sued; and judgment cannot be rendered against 

one, until the other is prosecuted to outlawry—aliter 

in this State, under the Act of 1820. did. 
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See Amendment. Fraud,1, Guardian and Ward, 3. 
Infant, 1,2. Landlord and Tenant, 1. Promissory 
Notes, 4. Writ of Errer. 


PRACTICE SUPERIOR COURT. 

1. The State, on a trial for murder, proved the killing and 
the attending circumstances, and closed. The prisoner 
then proved facts and circumstances going to rebut the 
presumption of malice: Heid, that it was then compe- 
tent for the State to prove, in surrebuttal, express mal- 
ice. Bird vs The State........ eee Wetee meee wy a; 


2. In criminal trials, either party may require all the wit- 
nesses to retire, in order that they may be examined 
separately. Johnson vs. The State.........sccccesereee - 


3. It is in the diseretion of the Court to allow a case to be 
re-cpened, after it has been closed, and before the ar- 
gunent. Jordan and others vs. Pollock, adm’r........ 


4. Before a notice, under the 57th Common Law Rule, 
can be made available, the party giving it, or his agent, 
must make oath, (or his attorney state in his place,) 
that he has reason to believe that the paper required 
has been in existence—that it is in the possession, pow- 
er or control of the person netified, and that it is mate- 
rial to the issue. Bryan vs. Walton, adm’r.........+.. 


5. The refusal ef the Court to re-open a case, after it 
is closed, to admit irrelevant testimony, is no error. 
Greer, ex'r, vs. Caldwell, adm’r....... pedighhs Adena 


6. The rule of practice is, that the plaintiff shall, in the 
opening, examine all his testimony, that goes to estab- 
lish his case; the. defendant shall then introduce his 
testimony, in support of his defence, and in re-buttal of 
plaintiff’s proof; and then, the plaintiff may offer any 
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proof that rebuts that of the defendant, but nothing 
farther, in chief, except by permission of the Court, 
which permission should be given, upon sufficient cause 

* shown. The relaxing of the rule being a matter of dis- 
cretion, its exercise should not be controlled, except in 
a case so gross and palpable, as not to admit of a hesi- 
tation or doubt. Walker vs. Walker’..........0.ceeseeee . 242 


7. It should require a very strong case of threatened evil, 
to justify a Court in preventing a party from giving ad- 
ditional, confirmatory, cumulative and corroborative ev- 
idence, either vf facts previously proven, or which tends 
to strengthen, add force or probability to such evidence. 


Ibid. 


8. A witness who, when testifying on the stand, mis- 
states a fact, through inadvertence or forgetfulness, 
should be allowed the privilege, at any stage of the tri- 
al, to correct himself. Jdzd. 


9. An affidavit by a party, that.an original paper, of 
which he desires to make proof, by secondary evidence, 
is lost or mislaid, and after diligent search, that he can- 
not find it, is a substantial compliance with the 50th 
Common Law Rule. Smith et al. vs. Atwood, adm’r.. 402 


See Courts, 1. Criminal Law, 2, 34. . Error, 1— 
Head-rights, 3. 


PRACTICE SUPREME COURT. 


1. The Act of 1851-’2, requires the original bill of excep- 
tions to be sent up to the Supreme Court. If a copy 
be sent up, the mistake cannot be remedied by the 
Clerk’s certifying the original, after issue joined. Fed- 
Cr U8. The. States siei.seccicsssedescescces chs cuaiWeett athe .. 268 


‘2. The 25th Rule is directory, merely, as to form, and a 


= we 
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citation issued in the name of two of the Judges, is val- 
id. When the name of one of the Judges is omitted, it 
may be amended. ‘Williamson vs. Nabers ct al......... 285 


. In assigning error upon the charge of the Court, the 
plaintiff must specify the portions of the charge to which 
he excepts. Smith et al. vs. Atwood, adm’r..........++. 402 


a 
ad 


4. By organic legislation, the Supreme Court must “ hear 
and determine upon matters contained in the transcript 
of the record, and not otherwise ;’” and when the Clerk 
of the Court below appends his certificate to that trans- 
cript, to the effect that it contains a true exemplifica- 
tion of the record in the case, it must be received as 
presenting it correctly. Wyche vs. Myrickh..........000. 584 


See Bill of Exceptions, 1. 
PRINCIPAL AND AGENT. 


1. A judgment was obtained by R against N, which was 
afterwards reversed. Before its reversal, and before 
any proceedings were instituted to reverse it, the de- 
fendant, N, paid to the attorneys of the plaintiff, upon 
the judgment, $3,000: Held, that after reversal, the 
attorneys were not liable to N for that money, although 
it still remained in their hands, but that he must resort 
to the plaintiff. McDonald and others, and Napier... 89 


bo 


. If money be paid to an agent, which the principal is 
not, in law, entitled to receive; or if the agent exceeds 
his authority in receiving it; or if it is paid to him by 
inistake, the agent is liable for it, to.the payer, so long 
as it remains in his hands; and his situation, relatively, 
to his principal, is not altered, as regards that fund; 
and he is, in such cases, liable, without notice, not to 
pay it over; and if he has such notice, then he is lia- 
ble, even if he afterwards does pay it over, or his situa- 
tion is altered. J bed. 
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3. A ratification of the unauthorized act of the agent may 
be implied, under certain circumstances, from the si- 
lence of the principal. Owsley § Son vs. Woalhopter. 124 


-4. If-one, in the presence of the principal, sell a parcel of 
goods of the latter, as his agent, without objection, the 
tacit consent of the principal will be presumed, and it 
will bind him. bid. 


5. If the agent, without authority, do an act, and the prin- 
cipal, after a knowledge of the fact, makes no  object- 
ion, but acquiesces, fora length of time, and such ac- 
quiescence cannot be explained or otherwise accounted 
for, and which has a tendency to mislead the agent, the 
law will construe such silence as contrary to the duty of 
the principal, and hold him bound by it. did. 


6. A, a factor in Savannah, transacts business for B, a 
house in New York, to the amount of $370,000, on 
which a loss was sustained, on cotton alone, of some 
$15,000. A, as the agent of C, shipped C’s cotton to 
B, and this constituted an item, in the aggregate of 
business done, as well as of loss sustained. On account of 
his large and liberal dealings, B compromises with <A, 
at one-fourth: Held, that C was entitled to settle with 
A, his portion of the loss, on the same terms. bid. 


7. Any acts of violence, on the part of a person employed 
as overseer, incompatible with the peaceful and full do- 
minion over his property, on the part of the employer, 
except to the extent that the owner’s rights are expressly 
waived, are a violation of the contract; and in such 
case, the employee is not-entitled to recover any thing. 
Henderson v8. Stilet.........cseccscccssseseccescedecseeveces 135 


PROBATE. 


See Wills, 3, 4, 5, 6. 
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PROMISSORY NOTES. 


1. If G, the holder of a promissory note, transfer the 
same, by delivery, to H, knowing that an endorsement 
upon it is not genuine, and concealing the fact from H, 
this act is. a frand upon H, and G is liable to repay 
what he received from H, upon his failure to recover it 
from the indorser. Sneed vs. Hrighes.......cccceceeceeees 542. 


to 


. In such a case, Gis not a competent witness, in an ac- 
tion by H, against the indorser, to prove the indorse- 
ment genuine. His interest is not balanced by a liabil- 
ity to the indorser for the tort, if, by a false oath, he 
should secure a recovery against him. Ldzd. 


‘ 


" 
ew 


3. Inorder to charge the indorser of‘a note, payable at 
an agency of one of the chartered banks of this State, 
« demand of the maker, and notice to the indorser are 
necessary. Beckwith and another vs. Carlton § Co... 691 


4. The maker and indorser of a bank note, cannot be sued 
together, in the same action J bid. 


RAIL ROADS. 


1. The property of the Rome R. R. Co., within the city 
of Rome, which is necessary to conduct the business of 
that Co.: Held, to be a part of its eapital stock, and 
not liable to taxation by that city, as property. The 
Rome R. R. Co. vs. The Mayor, &e., of Rome......... 275 


2. Where goods are transported by a R. R. Co., and upon 
their reaching the place of destination, and stored at 
the warehouse, at the expense of the owner, without 
actual notice of their arrival, under a newspaper pub- 
lication, that all articles not removed within a given 
time, will be thus disposed of: Held, that such errone- 


ous delivery, notwithstanding it made the party charge- 
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able for all. the loss andinjury resulting therefrom, still, 
it did not, of itself, amount to a conversion of the pro- 
perty, and to maintain trover, a demand -and refusal 
were necessary. The Rome R. R. Co. vs. Sullivan, 
CE iid cad: annittinaiidnned vas tees rablaueny tea teen 277 


3. If goods are not removed, after notice of their arrival, 
within a reasonable time, the strict ability of a R. R. 
Co., in their character of common carriers, ceases; and 
they may charge storage themselves, or deposit the 
goods inthe warehouse of another, at the owner’s risk 
and expense. J did. 

See Constitutional Law, 7.8. Corporations, 1, 2, 3. 

RAPE. 
See Criminal Law, 6, 7. 
REGISTRATION. 

1. The registration of derivative conveyances, is no notice 

that title has passed out of the original grantor. Fel- 


ton et al., executors, vs. Pitman et Al....csecececereseeeee 530 


See Vendor and Purchaser, 2. 


REMITTER. 


See Judgment, 4. : 
RENT. 


See Tenants in Common, I to 6. 
RETAILING SPIRITUOUS LIQUORS. 


1, The Act of January 22d 1852, giving to the Town, Com- 
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missioners of Eatonton authority to grant license to re- 
tail spirituous liquors within their corporate limits, sub- 
ject to such regulations as they might prescribe, pro- 
vided they administer to the applicant, the oath refer- 
red to in the Act, gives full and ample authority to 
them, to require the clerk of such applicant to take a 
similar oath. Floyd vs. The Commissioners, §¢.....+. 354 


SALES. 
See Specific Performance, 1. 
SATISFACTION. 
See Execution, 1. 


SAVANNAH, AND OGEECHEE, AND ALTAMAHA 
CANAL. 


See Bridges, 3. 
SET-OFF. 
See Attorney’s at Law, 8,9. Landlord and Tenant, 2. 
SHELLY’S CASE. 


See Estates, i; 
SHERIFF'S AND THEIR SURETIES. 


1. Where arule xsi had been taken against a former 
Sheriff, and after his return and investigation, vie rule 
was ordered to be made absolute, but by consent of coun- 
sel for plaintiff, leave was granted to the Sheriff to 
amend, or make an additional return, upon condition 
that he would serve the plaintiff's counsel with a copy 

thereof, by a time specified, and previous to 
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session of the Court ; and at the next term, such additional 
return not having been made and served, the Sheriff 
moved for leave to be heard again, upon the merits of 


the issue, and also to be allowed to amend his return: | 


Held, that he had already had his day in Court, upon 
the merits of the issue, as it stood, and that he could 
not then amend; and that the rule was properly made 
absolute, nwne pro tunc. Hendrick vs. Tompkins..... 


Generally, an admission, by a principal, does not bind 
his surety, if made after the relation has terminated. 
This rule does not apply to the sureties of a Sheriff, 
ruled for misconduct, and the rule made absolute, by 
his failure to answer. The relation is continued, after 
the expiration of his office, guoad the misconduet pend- 
ing the office. Woche vs)’ Myrich.......4:.0..0ceseers ws 


. The 20 per cent. given the creditor for a failure, by 
the Sheriff, to pay, is not a penalty ; and the sureties 
are liable therefor. bid. 


See Lxeeution, 2. 


SHERIFE’S DEED. 


See Color of Title, 1. 


me 


to 


SLAVES AND FREE PERSONS OF COLOR. 


. A free person of color, in Georgia, cannot dispose of 
slaves, directly, by deed of gift. Bryan vs. Walton, 
kee een pacts Novack scans ppivetiGeneguxmataned ‘ 


A free negro, in this State, has no civil, social or pe- 
htical rights, except such as are conferred on him by 
Statute. Ibid. 


. The Act of Manumission confers no other right, but 


86 


185 
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that of freedom from the dominion of the master, or ex- 
emption from involuntary service. It does not confer 
citizenship nor any of the privileges incident to citizen- 


ship. Ibid. 


4, There is no analogy between negro slavery and villen- 
age. The former resembles, in many of its features, 
the slavery of the Civil Law. bcd. 


5. The etymological meaning of manuméssion. Ibid. 


6. To adopt a new member into the body politic, 1s an act 
of sovereignty, just as much as naturalizing a foreign 


subject. Lbid. 


7. This State, when a province, was settled as a commu- 
nity of white citizens. The blacks were subsequently 
introduced, as slaves—to whom parity of rank and priv- 
ilege has never been acceded. J bid. 


8. The free person of color, in Georgia, is associated with 
the slave, in most of the humiliating incidents of his 
degradation. bid. 


s© 


The analogy between an infant and free person of col- 
or, fails in this: that at maturity, the former can affirm 
or disaffirm his contracts, which are, therefore, voidable 
only ; whereas, the wardship or pupilage of the latter, 
and the disability consequent therein, is perpetual; and 
hence, his contracts are absolutely void. Lbid. 


10. Slavery, as compared with the various schemes of 
emancipation, domestic and foreign, considered. Ibid. 


11. A master cannot absolve himself from the legal and 
equitable obligation to take care of his slave; and if he 
refuse to do so, he is liable for medical and other relief, 
furnished by others. Latimer, guar’n, vs. Alexander. 259 
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12. Ifa slave be hired to an insolvent, or be out of the 
possession of the hirer, ard be in a situation to require 
instant and indispensable medical aid, or other assist- 
ance—in such a cuse, the owner, as well as the hirer, 
would probably be liable, for medical and other servi- 
ces. Ibid. 


See Bailment, 1 to 13. Evidence, 9. 
SPECIFIC PERFORMANCE. 


1. A being in debt to B, on a judgment, and his land be- 
ing under levy to pay the debt, agrecs with C that he 
purchase the land at Sheriff's sale, and that he, (A,) 
have the privilege of buying it back, by paying what 
C should give for it, with interest: Held, that this agree- 
ment is not void, as being against the policy of the law, 
in regard to Judicial sales: Held, also, that after pay- 
ment of the purchase-money, with interest, a Court of 
Equity will enforce this agreement. Freeman, ex’r, 


PE MIE os oo ces dedeen chs pSatboncdeqeachots<snacgics é 


See Bridges, 3. 
STATUTE OF FRAUDS. 
See Frauds. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. 
STATUTES. 
See Construction of Statutes. 
SUPERSEDEAS. 


See Writ of Error, 1. 
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SUPREME COURT. 


1. Some remarks, as to its powers, deducible from the pe- 
culiar phraseology of the Organic Law. Walker vs. 
DM Ban i. css tind athcteecenaplacicke icdeeta aga 653 


SUNDAYS. 
See Bill of Exceptions, 1. 
SURETIES. 


1. It seems, that in England, previous to May, 1776, a 
surety, in a Court of Equity, was subrogated to all the 
rights of the creditor; and such Court would compel 
the creditor to assign the debt to the surety. But 
whether so or not, in the light of our legislation upon this 
subject, a Court-of Equity may, upon a proper case 
made, direct suchassignment. MeDougald, adm’z, vs. 
Daatighareey...sneiscssvcevivvestscanscedescnccketabet aceon 674 


See Sheriffs and Sureties. 
TAXATION. 
See Constitutional Law, 12 to 24. Rail Roads, 1. 
TENANTS IN COMMON. 


1. Occupancy, by one tenant in common, of the joint pro- 
perty, by the consent of the other, does not, necessarily, 
relieve him from the payment of rent. Shéels vs. 
ING 05 ics cclliniisepidemnclaanehienmenaas 429 


2. At Common Law, one tenant was not liable, either for 
waste or the profits of the joint-estate. Ibid. 


3. By the Statutes of Westminster, 2, 6,22 and 4 Anne, 
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ec. 16, sect. 27, joint-tenants and tenants in common, 
have an action for waste, as well as an account for the 
profits; and these Statutes are of force in Georgia, 


Ibid. 


4. In a contest for rent, between joint-tenants and tenants 
in common, the rule is, to estimate the worth of the 
whole premises, and then the value of that portion oc- 
cupied by the tenant in possession, in reference to the 
condition they were in at the time he took possession. 


Tbid. 


5. In computing, it is immaterial what the element may 
be, which contributes to the increase of value. It may . 
be a mansion, a mill-site, or its adaptation for agricul- 
tural purposes. J bid. 


6. The shares of joint-tenants and tenants in common, are, 


prima facie, equal; but the contrary may be shown, by 
proof. did. 


TIME. 
See Bill of Exceptions, 1. 
TROVER. 
See Rail Roads, 2. 


TRUSTS AND TRUSTEES. 


1. A trustee, who fraudulently combines with a third per- 
son, to dispose of and appropriate to his own use, the 
trust property, is liable, jointly, with that third person, 
to account, in Equity, to the cestuz que trust ; and that, 
too, although the bill does not charge the insolvency of 
the trustee. Shaw vs. Palmer et al......c.ccccecees ae 342 
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In such a case, the defendants are liable to be sued, 
jointly, in the county of the residence of either. Ibid. 


In deciding whether a trustee shall retain the possess- 
ion and management of a trust estate, against the equi- 
table tenant for life, Courts will be governed, mainly, by 
the general scope and objects of the trust, and the na- 
ture of the duties which the trustee is required to dis- 
charge. Williamson, ex’r, vs. Wilkins.and Wife..... 


Courts will invest the equitable tenant for life, with the 
personal possession and occupation of property, as in 
the case of a family residence or family servants, where 
it will be beneficial or requisite for its due enjoyment. 
Tbid. 


Courts will interfere, more reluctantly, to take the di- 
rection and disposition of the estate out of the hands of 
the trustee, where the surrender of the corpus might 
endanger its security ; or where the equitable tenant 
for life, is a feme covert, for whose personal protection 
it is best that the estate should continue in the posses- 
sion, and under the control, of the trustee. Jhid. 


The provision of the Statute, which allows a trustee to 
charge commissions, where he performs service, does 
not annul the general.doctrine resulting from the rela- 
tion of trustee and cestu? gue téust, nor abrogate the 
equitable jurisdiction of a Court of Chancery over the 
same, which jurisdiction is exceedingly broad. 1 bid. 


If a trustee buys from or sells to himself, his cestuz gue 
trust may repudiate the act. Boyd and another, 
adm’rs,' vs. Clements, guardian. .......ccccscesaveressrrees 


See Adm’rs, vc. 4. Husband and Wife, 1, 2. 
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USE AND OCCUPATION. 


See Landlord and Tenant. 


VARIANCE. 


See Attachment, 4. 


VENDOR'S .LIEN. 


The presiding Judge charged that the vendor’s lien 
was good against purchasers, with notice, 7f the Jury 
were satisfied that the purchaser had it in his power to 


. revoke the trade, without injury to himself, and inequi- 


tably held on to the bargain: Held, that the qualifica- 
tion, as to revoking the trade, is error. Webb vs. Rob- 
I nice ees Ne anedhcusenkien iw aigdadsveden tes 


. The vendor's lien does not accompany a transfer of the 


notes given for the purchase-money. did. 


. A sells land to B, taking his note for the purchase- 


money ; afterwards, B sells the same land to C, taking 
his note for the purchase-money ; and afterwards, A 
takes, in payment of B’s note to him, C’s note to B. 
A has no lien, as vendor, upon the land. Ibid. 


. Creditors who become such, without notice of a ven- 


dor’s lien, and those who claim under such creditors, 
are protected against the vendor’s lien. Ibid. 


Where heirs at law sue in ejectment, as such, to recov- 
er land which has not been paid for by. their ancestor, 
Equity will compel them to discharge the vendor’s lien 
for the purchase-money, the ancestor having died in- 
solvent, and his estate unrepresented: McDougald, 
5 00. WIE Ob OD. ones ce ciidiey oinstetie cdiiereseste 
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INDEX. 793: 
VENDOR AND PURCHASER. 


1. It is most convenient that actwal notice to a purchaser 
should be defined as—1. Such notice as is positively 
proven to have been given to him, directly and person- 
ally ; and 2. Such as he is presumed to have received, 
personally, because the evidence within his knowledge 
was sufficient to have put him upon inquiry. Jordan 
ot al, 06. Polbaali, G00 0. oc csicccnssnisisteenemominnmet 145. 


2. Constructive notice is such, as by judgment of law, he 
is presumed to have received. J did. 


3. A purchaser, without such actual notice (as above de- 
fined) of a prior voluntary conveyance, will be protected. 
Lbid. 


4. Actual notice may bé proven by the facts of the case, 
from which it may be inferred.  Ldzd. 


5. If one, under a legal disability to dispose of his prop- 
erty, give it away to another, who sells to a third per- 
son, without notice of the incapacity of the donor, the 
ignorance of the vendee will not protect his title. Bry- 
ety the. Wealittny COR. is 000<s tints dss victintenccdeaiontae 185 


VERDICT. 


1. The verdict in ejectment may be for a part, only, of 
the premises claimed in the declaration. Bailey vs. 


2. Where the suit is on two promissory notes, and the 
verdict is for the aggregate amount of principal, with 
interest, it is sufficiently certain. Beckwithand anoth- 

Cr 0p. Capit FG iisinsiess iseicsstvesciniiecetions 691 
voL. xIv. 100 
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See Criminal Law, 2, 3. 
VOID CONTRACT. 
See Specific Performance. 
VOLUNTARY CONVEYANCE. 
See Vendor and Purchaser. 
WILLS. 


1. A will cannot be read in evidence, to the Jury, as con- 
veying title to personal property, in a Court of Com- 
mon Law, until it has passed to probate, before the Ordi- 
nary. Bryan vs. Walton, adm’r.......0..csccssecscceeees 185. 


2. When a will, which is relied on as conveying title to 
personal property, is lost or mislaid, the proper course 
to be pursued is, to establish the instrument, either at 
Common Law, under our Judiciary Act, or by a pro- 
ceeding in Chancery ; and then, go before the Ordinary 
and have the copy, thus established, proven and admitted 
to record. Ibid. 


3. A legatee cannot propound a will for probate, until the 
executors named therein have been cited, either to 
to prove the testament, and take upon themselves the ex- 
ecution thereof, or else to refuse the same, or some good 
cause be shown why this is omitted. Finch et al. vs. 
elie ois csenticniinincibieonehinsigs Mechanakei<hublanaam . 862 


4. A failure to do this need not be pleaded, but may be 
taken advantage of, at any time, and the Court will, 
itself, upon its own motion, refuse to entertain the pro- 
ceeding, whenever this fact is brought to its attention. 
Ibid. 


- Any person, other than the executor propounding the 
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will for probate, must show, either by his own oath or 
aliunde, proof that he has an interest, under the will. 
The mere fact that the propounder is named as a legatee 
in the will, is suflicient testimony, to that point. Ibid. 


6. A contract, by the legatee, not to offer the will for pro- 
bate, but to divide the estate of the deceased ancestor, 
according to the Statute of Distributions, is not a bar, 
in the Court of Ordinary, to the propounding of the 
will. The Courts of Ordinary will not decide upon the 
validity of any contract, which the parties may have 
entered into, but upon the factwm of the will only— 
leaving the rights of the parties to be determined by 
the appropriate tribunals thereafter. Ibid. 


7. The general rule is, that parol evidence is inadmissible, 
to explain a will, except by proving the circumstances 
which surround the testator, and his relation to persons 
and things about him; and this may, at all times, be 
done. Billingslea, adm’r, vs. Moore, adm’r..........0 370 


8. Semble, that where the terms of a will are ambiguous © 
and uncertain, parol evidence is inadmissible, in proof of 
the testator’s intention, except in all cases of latent ambi- 
guity; and in those cases of patent ambiguity, where it 
may be used in support of the will, by repelling a legal 
and technical presumption, raised against express terms ; 
where it is offered to rebut an equity or trust raised by 
implication ; and where it is offered to make definite | 
the object of testator’s bounty, or the subject of a dis- 
position. Lbid. 


See Ante, V. 


9. The presumption against the completeness of a will, 
arising from a clause of attestation, without witnesses, 
may be rebutted by any extrinsic evidence, whatever ; 

and proof, for this purpose, need not be restricted, 
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alone, to the declarations of the testator. Mealing vs. 
Te connect hagas cuisaiinn tists cabiBedsviarbewedidecetos 596 


10. No form is necessary, in a will disposing of personal 
property. Ibid. 


11. A will may be informal, yet complete ; or formal, yet 
incomplete; and the question, in every case is, not 
whether all is done which the law requires, but whether 
everything has been done, which the testator thought 
necessary. Ibid. 


12. If it should appear that the testator intended to add 
‘forms which are unnecessary, still, the instrument will 
be bad, because unfinished. J bid. 


‘18. The intention of the testator must not only be final, 


as to the disposing clause, but as to the execution, also. 
Ibid. 


14. The presumption of law is against a testamentary pa- 
per, with an attestation clause not subscribed by witnes- 
ses. The presumption is slight, provided the instru- 
ment be perfect in all other respects; yet, it must be 
rebutted by some extrinsic evidence. Ibid. 


15. The mere vague declarations of testators, that they 
have made their wills, can never serve, standing singly, 
to supply proof of due execution. did. 


16. The caveators, being the next of kin, and as such, en- 
titled to the distribution of the estate, if the will fails, 
the onus is upon those who seek to divert the property 
‘from the legal course of descent. did. 


See Courts of Ordinary, 3. Devise and Legacy, 1, 2. 
Evidence, 20, 21. Witnesses, 4. 
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WITNESSES. 


1. In criminal trials, before the, examination commences, 
either the State or the defendant may require that the 
witnesses should retire, in order, to each being exam- 


ined, in the absence of the others. Johnston.vs. The. 


2. The Act of 1850, relative to attorneys testifying, is 
prospective, and does not apply.to cases instituted be- 
fore it was passed. Hammond vs. Myrick..........+0++ 


3. The rule, that in order to impeach a witness, by con- 
tradictory statements, the foundation must first be laid 
by asking the witness, whether or not he has made the 
declarations intended to be proved, does not apply, 
where the evidence to impeach the witness, is his sworn 
depositions, previously taken, in the same cause. Bry- 
Ga Ob. INI CIE Pi cis cnisccccdcctsnistevsnicemmmenl 


4. Where the issue is devisavit vel non, the witnesses, 
whether attesting the will or not, may give their opin- 
ion, as to the testamentary capacity of the deceased, 
provided it is accompanied with the facts, as to the con- 
duct, conversation and condition of the deceased, upon 
which the opinion rests. Walker vs. Walker.....++ +000 


5. In ejectment, by A against B, both parties deriving ti- 
tle from C, C, being released by the defendant, is a com- 
petent witness, to prove the plaintiff’s deed a forgery. 
Nor is B compelled, in such a case, to resort, first, to 
the witnesses, who, ostensibly, attested the plaintiff’s 
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deed. Jordan vs. Fatreloth...c.cccccccccccccccccccccsecees 544 


6. A general release of all actions, will render a witness 
competent. Bond vs. Carter..........c.ccccccssccscccees ee 


See Evidence, 1 to 6, 18, 19, 20. Gaming, 3, 45.— 
Practice Superior Court, 8. Promissory Notes, 2...... 
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WRIT OF ERROR. 


1. A party, suing out a writ of error, is not entitled, 
strictly, to a supersedeas, until the bill of exceptions is 
filed. But the proper practice, in cases where irrepar- 
able injury may result, by carrying the judgment in- 
stantly into effect, is, upon notice being given to the 
Court, that a bill of exceptions will be filed, to allow a 
reasonable time for this to be done, before the judgment 
is carried into effect. Lindsey vs. Lindsey..........0+ 657 














